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ENVIRONMENTAL PROTECTION
AGENCY
40 CFR Part 125

”
[1214-3]1 . ..

Modlfication of Secondary Treatment
Requirements for Discharges Into
Marine Waters .

AGENCY: Environmental Protection
Agenc_v ["EFA“). .
ACTION: Final rule.

SuMMARY: This final rulemaking
establishes the criteria which will be
spplied by EPA in acting upon
applications for issuance of 4 National
Pollutant Discharge Elimination System
(“NPDES") permit which madifies the' -

. requirements of secondary treatment
under section 301(h} of the Clear Water
Act {“the Act"), 33 U.5.C. 1311(h). .
EFFECTIVE DATE: 1:00 P.M. Eastern time
on June 22, 1979.

FOR FURTHER INFORMATION CONTACT:
Scott Berdine, 301(h) Task Force, Office
of Water Program Operations [(WH-548),
Environmental Protection Agency, 401 M
St, 5W., Washington, D.C. 20480, 202/
428-80973. ’

SUPPLEMENTARY INFORMATION: In 1072
the Federal Water Pollution Control Act
(33 U.S.C. 1251 ef §8q.) was amended to
) require all publicly owned treatment

works {"POTWSs"), to achieve by July 1, -
1977, secondary tréaiment as defined by
EPA (see sections 301(b}(1)(B) and
304(d)(1) of the Act). In 1973, EPA
defined secondary treatment In terms of
four parameters—bicchemical oxygen
demand (BOD), suspended solids (SS},
pH and fecal coliform bacteria—and -
established national uniform minimum .
effluent limitations for these pollutants

. to be attained by all POTWs by the 1977
deadline (38 FR 22298, August 17, 1973, .
as amended by 41 FR 30785, July 26, 1976
(deletion of fecai coliform bacteria

+ limitations)).

Since the enactment of the 1972
amendments and the promulgation of
EPA's secondary treatment regulations,

a number of municipalities, primarily
from the West Coast, argued to both
Congress and EPA that secondary
treatment of municipal ocean discharges -
is not necessary to protect the marine
environment or to assure the attainment
and maintenarice of water quality in
ocean waters. .

Those same municipalities contended
that secondary treatment traditionally
has been defined in terms of pollutant
parameters and levels of pollutant
reduction which are important for

)

freshwater ecology where the discharge .

of oxygen-demanding wastes and
sedimentation of sispended solids
resulta in distinet environmental
degradation, but whick have little
significance for oceanic and saline
estuarine waters where wastes aré
rapidly assimilated and dispersed by
strong currents and tidal ection. POTW
discharges locatefi in West Coast
estuaries exhibiting a high degree of
flushing also argued that secondary

- treatment provides no significant

environmental benefit because
discharges are rapidly oxygenated,
dispersed and carried into the open
ocean. On this basig, these
municipalities have maintained that
they should be exempted from the Act's
secondary treatment requirement, and
the associated capital; maintenance, and
operating costs. These municipalities
aiso claimed that they had accumulated
sufficient evidence to demonstrate the
scientific basia for exemptions from
secondary treatment requirements.

. As a result of their testimony,

. Congress, in amending the Clean Water

Act in'1977, added section 301(h), which
allows & municipal marine discharger to
present its case to EPA. Section 301(h)
provides that the Administrator, upon

. application of 2 POTW and with the

concurrence of the State, may issue an
NPDES permit which modifies EPA’s -
secondary treatment requirements if the
applicant: (1) discharges into certain
ocean and estuarine waters; and (2)
demonstrates, to the satisfaction of the

" Administrator, that the modification will

not result in' eny’ increase in the
discherge of toxic pollutants or

- otherwise impair the integrity of the

receiving waters.

EPA’s proposed.regulations governing
both the criteria and procedures ! to be
used in implementing this provision
were published on April 25, 1978 (43 FR
17484). On May 10, 1878, EPA
announced public hearings, which were
held on June 2, and June 3, 1978, in
Washington, D.C. and Seattle,
Washington, respectively, to receive
cominent on the proposal (43 FR, 20024).
Prior 1o publication of the proposal, EPA
also golicited written comments and
held a public meeting in San Francisco
to receive oral and written comments on
how it should implement the statutory
criteria of section 301(h) prior to
proposal of regulations (43 FR 4575,
February 3, 1978), To-the extent
possible, pre-proposal comments were
considered in developing the proposal,

.In response to these requests for

. public participation, EPA received

"The procedures governing section 301(h)
decislonmaking sre now found in 40 CFR Parl 124,

P
~
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written and oral comments on |ig
proposal irom over a hundred groups'
and individuals, Based on thesg
comments, a number of chunges have
been madg to the proposal. A slmmary
of the section 301(h) program is providod
in Section 1, below. Major generic
changes, including EPA's respongo to
comments, are discussed by topic In
Seclion II below.

EPA also received a number of
inquiries concerning various aspocts of
the section a01(k} pragram {e.g., tho
relationship batwaen sections 301(h),
301(b){2)(B) and 301{1}, enfofcoment, and
grant eligibility) which wero not
spacifically addressed in the proposal.
In response to these concerns, EPA has
Included Seation Ill, which diacussas
how EPA intends to implament tho
seclion 301{h) program and how the
section 301(h) program relates to othor
programs within EPA.

In response o requests that EPA,
provide justification for the key losls
used In the section 301(h} process and to
provide guidance to applicants, a druft
Technical Support Documsnt was
developed and made available for
public review and comment on March
21, 1979 (43 FR 17194). This document ig
discussed in Section IV. .

The revisions and reorganization of
individual sections are addressed in tho
section-by-section analysis in Secton V.

- This section includes EPA's response to

major comments recelved by EPA on the
proposed ragulations. .
1. Program Summary

These regulations (40 CFR 125 Subpart
G) establish the criteria and standurds
to be applied by EPA in acling upon

" section 301(h) applications for

modifications to the requirements of
secondary treatment for biochemicn)
oxygen demand {BOD), suspended
solids (88), and pH. They also estabiish
special permit conditions which must ba
imposed and terms and conditions
required by the NPDES regulations
under Part 122 of this Chapler, As
explained in seclion I, A, of thig
preamble, these regulations werg
originaily proposed as 40 CFR Part 243,
Crosa-references lo the proposed
regulation sections are providaed
throughout this preamble.

A. Scope ~

The opportunity to obtain a
modification of applicable secondary
treatment requirements is avaliabla anly
to publicly owned treatment works
(POTWSs), which do not include fedgral
facilities, In order to be eliglble for
application, a POTW must have had an
existing discharge into marine waters s
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of December 27, 1977. Additionally, the
POTW must havi;::ubmmed a b
preliminary application to EFA by
September 24, 1078. Preliminary
applications postmarked no later than
September 25, 1978 were accepted as
September 24th was a Sunday (43 FR
39399, September 5, 1978), POTWs
which submitted preliminary
applicaticns are eligible to submit final
applications as required by this Subpart,
no later than September 13, 1879. -
Although POTWs3 in communities
which are considered to be Native
Alaskan Villages or small coastal
communities in Puerto Rico and the U.5.
Territoriel Possessions in the Caribbean
and Pacific may apply if they so desire,
a special policy has been adopted with
respectto these communities as an
alternative to their submitfing completed
section 301(h) applications, This policy
was adopted to provide a better means
than the section 301{h) program to assist
these communities in addressing their
sanitary and public health prigrities ina
menper consistent with their more
limited economic resources and
different degree of development. The
" regulations conlain no other special
provisions or exemptions based on size,
location, or econamie activity, and will
be apptied equally to all other eligible
applicants. Applicants should keep in
mind, however, that the amount of data
and analyses required to obtain and
maintain a section 301(h) permit will
very likely vary with the size of the
discharge. the amount and kind of
" industrial waste in the effluent and the
nature of the receiving waters into
which the waste is discharged.
Accordingly, small, purely domestic
POTWs discharging into open coastal
walers may need less data to establish
the merits of their case than that
required of larger POTWs with
industrial waste in their influent,

_ B. Application Requirements

Eligible POTWSs have up to 90 days to
submit a fina] and complete application
to EPA. The final application must
consist of: (1) a signed, completed
NPDES application Standard Form A,
Parts 1, I, and I}; (2) a completed
- application which corresponds to EPA's
Application Formalt for Modification of
the Requirements of Secondary
Treatment; and (3) certification in
accordance with 40 CFR § 122.5 that the
information contained in the application
and Standard Form A is true, accurate,
and correct. The final application must
be signed by either a principal executive
officer of the POTW or & ranking elected
official of the municipality. EPA will, on
a limited basis, extend the time for

submisston of edditional information,
where the application is otherwise
complete. .

EPA has daveloped an Application
Format, approved by the OHice of
Management and Budget, which, by
establishing a specific and uniform
information reporting aystem, will
improve the review process and avoid
unnecessaty application expenses. Since
& uniform format will enable the Agency
to expedite its review of applications,
applicants must adhere to this format.

EPA haa prepared a Technical
Support Document and has made It
available for public review and
camment. This document, which
explaing the technical rationale for
certain requirements, is inlended o
provide guidance and background
information on the regulation and
application requirements. It Is intended
to be instructive, but will not serve as a
substitute for mesting the requirements
of these regulations; only the critaria in
this Subpart will be used as the basis for
finel EPA declalons. Applican!s must
pass all “threshold” requirements (sce
discussion on "prohibitions", below} as
a first atep toward obtaining &
modification.

An application may be based elther
on a current discharge or an improved
discharge. A current discharge means
the discharge as it exists (volume,
composition and point of discharge) at
the time the applicalion is submitled. An
improved dischargerefers to a discharge
as it is projected to exist at some future
date following construction of planned
{mprovements and/or implementation of
operation and maintenance programs, In
hoth cases applicants may submit only
one proposal, not alternative proposals;
and, most important, the discharge for
which the modification is requested
must be inte ocean or saline esluarine

. ‘waters.

C. Prohibitions on Issucnce of a Seclion
301fh) Modified Permit

In addition to the eligibility
requirements, a POTW must meet
certain other requirements as a
prerequisite for EPA issuing a modified
permit under section 301(h). The
applicant must meet all requirements set
forth in this Subpart and applicable
requirements of the NPDES Permit
program as set forth in 40 CFR 122,

These requirements are "threshold"”
criteria which, If not met, will constituta
grounds for denial of the modification.
POTWs are advised lo review these
requirements and determine if one or
more present & problem befare
undertaking the expense and time of
preparing an application. EPA will not

+*
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issue a modified permit for any
discherge for which the applicant
proposes to apply less than primary
treatment, nor for the discherge of
sewage sludge. Applicants currently
meeting effluent limitations based on
secondary treatment will not be
considered for a modified permit for less
than secondary treatment. A
modification will not be granted where:
{1} a State or local law, regulation or
ordinance requires, at a minimupg,
secondary treatment, unless the
definition of secondary treatment is less
stringent than the EPA definition: or (2)
there is a conflict with applicable
Federal laws and Exacutive Qrders.

1. Application Review Criteria

Section 125,58 contains definitions of
terms which are important for a clear
understanding of the application
requirements and criteria. Sections
125.60 through 125.67 contain the criteria
and application requirements which will
be the basis for EPA review of
applications for modification of
secondary treatment requirements.
These seclions implement the eight
slatutory requirements in section 301(h)
(1)~{8) of the Act. A brief discussion of
the contents of the sections which are
major factors in approving or denying an
application follows.

Section 125.60 (formerly section”
233.12}—Section 302(h)[1) of the Act
provides that there must be an .
applicable State water guality standard
specific to the pollutent for which the
modification is requested. Under
§ 125.60, the applican! must demonstrate
not only the existence of, but
compliance with such standard under
section 301{b){1)(C) of the Act. Only
State water quality stardards approved
by EPA under section 303 of the Act are
considered water quality standards for
pwrpoges of section 301(h)(1). :

EPA currenlly defines the minimunm
Yevel of effluent guality attainable by
secondary treatment in terms of BOD,
suspended solids and pH. I a State has
no water quality standard for BOD, the
epplicant may salisfy the requirements
of section 301(h]{1) by demonstrating
complience with an approved standard
for dissolved oxygen. Similarly, if &
State bas no slandard for suspended
solids, that requirement may be met by
a showing that the applicant meets an
approved stendard or standards for
turbidity, light transmission, light
scaltering or maintenance of the photic
zore. If a State has not promulgated and
obtained EPA approval of a water
quallty standard for BOY), suspended
solids or pH (oo an appropriate .
surrogale or related parameter) at the
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time the final application is submitted,
no modification may he granted for
‘those pollutants. For purposes of
determining such dischargers’
compliance with section 301[bj)(1), EPA
will agcept Stafe cerlification that its
standards are applicable to the
territorial seas and contiguous zone,

Section 125.61 {formerly §5§ 233.13-15).
An applicant must demonstrate fhat its
modified discharge will not interfere
with the attainment or maintenance of
that water quality which assures
protection of public water supplies and
the protection and propagation of a
balanced, indigenous population of
shellfish, fish and wildlife, and which
allows recreational activities iz and on
the water. This requirement may pose
significant diffculties for some
applicants because of the complexities
of determining and assuring protection
of a balanced, Indigenous papulation
(BIP). .

Several sections of the Application
Format deal with factors affecting the
physical transport, dispersion, and
impact of pollutasts, including the
physical and spatial characteristics of
the discharge plume, recreztional
activities, water supply, and marine
biology. Since the request for a
modification js imited to BOD,
suspended solids, and pH, an analysis of
impacts on State and Federal water

‘nality requirements for these pollutants

mandatory. .

‘The test for maintenance of a
balanced, indigenous population
requires a comparison of the ecological
characteristics between sites with no
pollution with those of the current or
planned discharge. The BIP test for any

-—

biological parameter of concern is
whether or not it falls withic the range
of natural veriability found in
comparable, but unpolluted habitats.

- Thus, the section 351{b) applicant must

compare the biological conditions at the
reference [control) site with those in the
area immediately beyond the zone of
initjal dilution {ZID). The applicant must
also survey conditions within the ZID,
Certain ecological perturbations are not
permissible within the ZIT), e.g,,
destruction or reduction of coral reefs,
kelp beds, etc. Some biological
alterations such as increases in the
density of oppertunistic speties can
occur within the ZID.

The Application Formal includes a
questionnaire that addresses specific
kinds of biélogical perturbations, All of
the data necessary to answer the
questions must be included in a
Biological Conditions Summary. The
questions concern the occurence of
mass mortalilies, disease epicenlers,
and toxic phytoplankton blooms near
the outiall; adverse effects on fisheries
and distinctive babitats;
bioaccumulation of toxic materials; and

changes in the structure and function of -

benthic, planktonic, demersal and
intertidal communities. The extent of
documentation required to answer the
questions is dependent on the quality
and quantity of the discharge and the
characteristics of the receiving
environment.

There are special reguirements
concerning the BIP test for certain
situations. For saline estuarine .
discharges additional restriclions are
Placed on impacts within the ZID. These
restrictions concern bivaccumulation, -
interference with migratory pathways,

and alterations in benthic populations,
For POTWs that plan te modify or
relocate their discharge, an applicant
must alzo show that any present,

- unacceptable impacts on the BIP will bo

alleviated by the proposed modlficalion,
For discharges into siressed walars, If
environmental conditions are stregsed
by pollution from sources other than the
applicant’s discharge, the applicant must
demonstrate that ite discharge is not
contributing to or erhancing the stressed
condition and will not contribute to
further degradation or reterd recovery If
the levels of pollution from other
sources increase or decraase fn the
future,

The BIP test requiraments are
summarized in Table 1. The table
divides applications into eight
categories depending upon whether the
applicant's discharge 1a into the ccean
or an estuary, into stresged or
unstreased waiers, and whether the

- applicant's propoaal is based on Its

cwrent discharge or a planned improved
discharge. The BIP test ia lpast
complicated for a current discharge
through an ocean oulfall inte unstressed
waters. The biclogical assessment
necessary to support such an
application js based on descriptive
surveys within and beycnd the zone of
initial dilution and at the unsiressed
control sites. Additional requirements
are placed on the other seven classes of
applications, The most rigorous BIP test
is placed on an applicant who proposes
to modify his current discherge Into
stressed estnarine waters. Within each
class of application the complexity of
the BIP test is a function of effluent
quantity end quality and the sensitivily
of the recefving environment,

Table V.—Balanced indigenous Fopulaticn Requitemants Based on Classilication and Lecaton of Discharge and the Nature of the Recciving Walers

6gmnmmw Egtuarine oulfatl
BIP requirements Current dischamge Improved discharga Current discharpe Improved discharpo
) Unstressad Streasad Linatressad Stessed Unstressed Shressed Unstrossed Sirecsod
‘walers _ watarg ‘warers waten walers yraters walcrs walere
BIP COMPARISONS IS
1. ZI0 boundary and unstressed Eonbol ... X X . X e —
2 21D boundary and strasssd controd e, X X X [ X
3. Strested control end unstressed convol .., X X - X [ —— X
4. New Z10 boundary control X X X X
B!P PAEDICTIONS .
1. lmpact on recovery and cegradat X X x b
2 improvemants due lo modications . X X ) X X
. ZID REsTRICTIONS
1. Major porurh x X X X X X X
2, tigralon, benthos, b i X X X
r e kat iy poputation requremens that must be add d tn the app depending upon conditions al 1he outiall lecaten(s).
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Section 125.62 (formerly §233.16). An

applicant must submit a monitoring

" program for bjological, water quality
and toxic pollistant parameters. The

- gverall monitoring system must salisfy,
to the extent practicable, four
objectives: {1} to monitor effluent
quality; (2) to assure compliance with
pretreatment standards and programs lo
control the introduction of toxic
pollutants from non-industrial sources;
{3) to assure compliance with water
quality standards; and (4] to measure
the impact of the discharge upon
indigenous populations of marine biota.

Since implementation of the
monitoring program will be necessary
only if a modified permit is issued under
section 301{h)}, an epplicant need nat
show that the program is in place at the
time of application, but instead that it *
has the capsbility to implement the
preposed program at the time & modified
permit is issved, .

The data generated by the biological
monitoring program will be used by EPA
10 determine: {1) whether modification
of the requirements of secondary
treatment has adverse impacts on
marine biots and ecosystems in ocean
or estuarine waters: [2) whether, inany -
case where such adverse impacts are-
demonsTtrated, the discharger's
modification should be revoked; and (3}
whether upon its expiration, the
discharger's modification should be
extended. Similarly, the modification
would be revoked if the water quality
standards or toxic pollutant conirol
requirements were violated. The
monitoring program must focus on
critical events (such as low flow
conditions or periods of inadequate
flushing, and spawning activity). The
Biological Conditions Summary ix the
Application Format is a basis for
identification and selection of the
representative biota to be monitored.

An acceptable monitoring program
must address not onlythe methods but
also the frequency of monitoring and
should be based on consideration ofa _

- number of factors, including the nature

. and volume of the wastes discharged,
the nature of the receiving waters, and
the nature of the ecosystem in the
vicinity of the discharge. Thus a POTW
which discharges toxic pollutants into
an area where there are sensitive
marine communities will be reguired to
develop a more sophisticated monitoring
program [requiring more frequent data
gathering and apalysis) than a POTW
which discharges small amounts of
purely domestic wastes into a relatively
uninhabited area. In cases where toxic

.-

pollutants are detected in the applicant's
discharge, additionsl requirements such
as in situ bioassays and
biosccumulation studies are imposed.

Water quality and toxic pollutant
monitoring programs must be designed
in conjunction with the biological
monitoring program. The purpose of the
water quality monitoring program Is to
collect data on characteristics of the
discharge and recelving water quelity in
order to ascertain complience with
effluent and water quality stendards.
The toxic pollutant monitoring program
focuses on the chemical composition of
the applicant’s discharge during both
wet and dry weather conditions. Its
purpose is to ald in eatablishing couse
and effect relationships regording
impacts on marine biota, as revealed by
the biological monitoring program, and
also to measure the effecliveness ofall
induglrial pretreatment and non-
industria toxic pollutant reduclion
measures required by the applicant's
toxic control program.

Seclion 125.63 {formerly §233.17). An
applicant must demonstrale that the
modified discharge, by itself, will not
result in additionzl requirements for
pollutent reductions on any other point
or non-point scurces, This
demonstration must be made by
obtaining written certificalion from the
State agency which establishes
wasteload allocations,and also other
agencies which advise the Stata agency
in the wasteload allocation process.

Section 125.64 {formerly §§ 253.14(b),
233.18 and 233.19). A scction 301(h)
applicant must submit a program for the
control of toxlc pollutants from
industrial and non-industrial sources.
Industriel sources refer only to those
sources of pollutanis regulated under
section 307 (b) or (c) of the Act which
discharge into a POTW, Non-industrial
sources means all othér sources of toxic
pollutants. Toxic pollutants refer lo the
specilic list of pollutants published by
the Administrator under section 307(a)
of the Act,

The objective of the toxic control
program is to control toxic pollutants
and provide for their elimination from
the applicant’s discharge. It consists of a
chemical analysis, an induslrial
pretreatment program, and a schedule of
sctivities for the reduction and
elimination of non-industrial sources of
toxic pellutants. i

All applicants mus! gubmit a chemical
analysis, under wet and dry weather
conditions, of their current discharge.
Since this dala is o basis for design and
review of the industrial and non-

industrial source control programs at
least a preliminary analysis of the
sources of toxic pallutants most.
accompany data resulting from the
chemical analysis.

‘The industrial and non-industrial
source conlrol submission are the main
elements of the taxic control program.
Becanse of the relationship between
suspended solids and toxdc pollutants,
applicants whe receive a seclion 301(h}
modification may be required o
implement a more rigorous pretreatioent
progrem than POTWs with secondary or
greater treatment. Applicants who, on
the basis of their chemical analysis and
preliminary source identification, certify
that they have no industrial sources of
toxic pollutants, do not have to submit
an industrial pretreatment program;
howaver, all pplicants are required to
submit & program for the development of
non-industrial sonrce controls, to the
extent practicable.

EPA will require an accelerated
eighteen month schedule for -
implementing a pretreatment program
for POTWs qualifying for & section
301(k) medificetion. This is because
Federal pretreatment standards assume
that toxic pellutants introduced into
POTWs by industrial sources will
reccive at least secondary treatment
before being discharged. In addition,
secondery biological treatment systems
normally provide an early ‘warming of
the discharge of many toxic pollulants
by exhibiting upsets and inhibitions.
Unlike such secondary treatment
syslems, less than secondary or primary
reatment may allow discharges
[accidental or otherwise} of highly texic
pollutants to go unnoticed and to cause
significant stress to the marine
environment; thos an accelerated
schedule is required. B

The schedule of compliance submitied
by an applicant should include. as
necessary to canform with 40 CFR Part
403, Identification of industrial
conlribulors, notification of
pretreatment stendards, submission of
an industrial discharger inventory, ora
quanlitalive and qualitative
characlerization of undesignated
sources of toxic pollutants, It is eritical
that the complelion date not extend

" beyond eighteen [18) months from the

date of approval of the section 301(h)
modifcation.

As part of the toxic control program,
an applicant for a medified permit must
demounstrate that it bas a schedule of
nclivilies designed to eliminate, to the
extent practicable,.the entrance of toxdc
pollutants frem non-industrial sources
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into It4 facility. To assure gompliance
with this requirement, thé applicant -
mus! furdish a schedule of activities for - -
Jidenlifying and monitoring foxic"
pollutants from non-industrial sources -
and their potential impacts, along with

an eifective control program. .

Additionally; the spplicant must ™ -

demonstrate that it has the necéssary”

technical capability and the necess
personnel and institutional - -
arrahgements lo assure that thege
aclivities end programs are fully ’
implemented according to'schiedule, Th
program perlod, like that forthe - -,
pretreatment schedule, is eighteen- ~
months from the tssuance of the

madified permit. .

The applicant must ascertain the
practicability of implementing certain
best management practices to control
toxic pollutants which may be carried
into combined sewers by stormwater -
runoff, including street and catch basin -
cleaning and trash pickup. The applicant
must algo inltiate programs to control
pesticide runoff, which may include
diking, banning the sale and use of
certain pesticides or requiring the
adoption of non-chemical pest
management practices,

Section 125.65 (formerly § 233.20). An
applicant must demonstrate that there
will be no new or gubstantially
Increased discharges of the pollutant to
which the modification applies, above
‘}‘w volume of discharge specified in the

odified permit. Sinice increases in
either the volume of effiuent discharged
or in pollutant loadings may affect the
tmpact of the discharge upon the quality
of the receiving waters and ‘marine biota
or ecosystems, both volume of effluent
and mess emission limitations are
addressed in this section.

Effluent volumes and meas pollutant
loadings will be limited fo the :

" applicant’s projected five year
discharge, only if those volumes and
loadings sre approved by EPA for a -
section 301{h) modified permit. There
are no reslrletions on'service area or
system configuration. -

To assure that pollutant loadings from
combined sewer overflows are :
adequately controlled, a POTW with
combined storm and sanitary.sewers
should submit as part of its application
an analysis of its combined sewer
overflow situation. The analysis sheuld,
among other things, identify the -
corrective measures which will be taken
to eliminate or minimize these .
discharges in the event a modification is
granted, : S

Section 125.66 {formerly § 233.21). -
Under section 301(h)(8), any funds
available to a POTW under Title II of

© the' Act arefo'be used to-achieve the -
degree of effiient reduction required by

sections 201{L) and 201(g){2)(A) or to -
carry out’the requifements of section
—801(11]' . . ' '
" "Under % 125,66, an-applicant with an
aclive grant under section 201 must
submit a program which delineates the
manner in which fands will be used to

. conply ‘with the requirements of section
301(h). In order'to be eligtble for

" construction funding under 46 CFR Part

35, an applicent must have a plan based
on.secondery treatment, or greater if
required under the existing permit, in
order to gssure that any works

onstructed for less than secondary
E‘eatment will be compatible with a
cost-effective, secondary configuration.
This will enable an applicant to -
complete secondary treatmeni
corstruction with minimal additional
problems, if secondary treatment proves
netessary after reviewing monitoring
data obtained by the applicant during
the period of the permit. ’

The applicant’s revised funding

" program must ingludg provisions which

assure that alternative waste
management techniques will be studied
and evaluated and that the works
"proposed for grant assistaice will be
--cost-effective and will provide for
. application of Best Practicable
Wastewster Treatment Technology
(BPWTT) eapecially reclamation and
recycling of wastewater, and confined
pollutant disposal. An applicant will be
eligible for Title II funds in developing
monitoring, pretreatrient, and toxic
pollutant source control programs and
other activities necessary to assure -

* compliance with the requirements of

section 301(h). Operation and
maintenance costs for pretreatment,
non-industrial source control,
“biomonitoring, and other programs,
however, will not be federally funded,
Section 125.67, This is a new provision

which lists the special conditions which
may be required in a Section 3u1(h)

* permit, but dre not generally found in

. other section 402 permits, including

compliance schedules, monitering
requirements and reporling
requirements. These permit terms and
conditions will be based on data -
contained in an applicent's submission
for & section 301(h) modified permit.

E. 301(k} Decision Moking

Permitlling' under settion 301(h) will .
follow the procedures set forth in 40
CFR Part 124. {See section HLA., below).

1I. Major 18sues ~ : b
A. Existing Discharge .

1. Definition of “existing discharge".
Section 301(h) atales that an NPDES »
permit modifying EPA's sacondary -
treatment requirements may be {saued
only “with respect to the discharge of
any pollutant in an existing dlschargo
from a publicly vwned treatment works
into marine waters," In Its proposad
reguiations, EPA construed “existing
discharge” not only to Jimil section
301(h) eligibility to POTWs with an
existing marire discharge as of the
December 27, 1077, enactment date pf
the provision, but also to requirs those
dischargers to demonstrate complianco -
based on the nature, volume, and
location of the dischargs as of the
September 24, 1978, statutory
application date.

The “existing discharge” dellnition
was the subject of more comment than
any other aspect of the proposed
regulations. Some commenters took tho
pasition that the proposed definition
represented the only legally acceptablo
interpretation of the Act. Cthers, by
contrast, ‘argued that this definition wag
contrary to the legislative history and
would, in effect, nullify section 301(h), in
that virtually no coastal discharger
waould be able to meet the requirements
for a modification without soma
improvement to its current treatment
system, relocation of its outfall, or both,

In response to these comments, EPA
has re-examined the leglslative history
on this point, It seems clear, on tho one
hand, that Congress did intend to limit
section 301(h) eligibility lo existing
coastal dischargers. e.g., 1977 Lep. Higt.
at 257, 1047.%1t is ntot as clear whather
Congress meant to allow EPA fo take
into consideration future outfal} and
freatment system improvements in
determining whethera permit
modification should be granted, The
communities which sought the
modification provision had planned for
and studied a less than secondary
treatment alternative—in some cases for
five or ten years—and had accurnusiatod
the data to make their cuse. In making -
the studies, many of these communiting
built in the assumption of improvemonts *
in thetr current systeme which would
allow them to utilize less than
secondary ireetmant with-minimal
environmente] impact,

In light of the foregoing, EPA believes
that the most reasonable way tg

" construe the term “existing dischargo” ig

Citations arg to tha leglslative history of the
Clean Water Act of 1877, a6 roprinted In the
Commlttee Prin! for tho Committen on Environnond
and Public Works, Sorlal No. 95-14 {Cclobor 1974).
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to allow consideration of thoroughly
studied and planned outfalls and/or
freatment system improvements in
evaluaking a section 301(h) application.
Accordingly, EPA has revised the
definition of “existing discharge” as
foliows, No POTW will be eligible for a
section 301(h) modification unless, on
December 27, 1677, it was an existing
discharger into waters of the territorial
sea, contiguous zone, or saline estuarine
waters, as defined in § 125.58. Such an
eligible POTW may base its application
on either (1) the existing volume, nature,
and location of its discharger: or (2) &
propased outfall and/or treatment .
improvement {e.g., vpgrading treatment
from primary to advanced prmary or
Telocating an outfall which has been
thoroughily planned and studied by the
applicant).

This revised two-part definition
implements Congressionzl intent in a
more reasonable manner than would
bave been the case under the proposed
definition. As Congress intended, it will
limit eligibility for section 301(k)
modifications to existing coastal
dischargers, since it requires that an
applicant have had an actual marine
discharge as of December 27,1977. In
contrast to the proposed definition, it
will ngt be so inflexible as to bar permit
modifications for large categories of
existing dischargers—a result Congress
could hardly have intended.

For example, the proposed definition
was 5o rigid that it would have excluded
even dischargers making enly minor
treatment or outfall improvements
necessary to meet statutory
requirements; those POTWsvrould have
- _been required, instead, to go to
" secondary treatment. Additionelly,

many cpastal communifies were on
NPDES permit compliance schedules for
construction of improvements necessary
-to meet State water quality standards or
other requirements at the time that
section 301(h) was enacted. Congress
could not have ignored—or meant to
exclude—these communities.

Many POTWs simply were not able to
construct planned improvements in time
to meet the September 24, 1978,
deadline. It would serve no purpose to
penalize these communities, especially
where there had been some delay on the
part of EPA in providing promised funds.
Finally, it makes no sense to exclude

-any community which has thoroughly
planned and studied a less than
secondary alternative, regardless of the
stage of construction. The real concern
of section 301(h) is that dischargers have
accumuiated sufficient information to
make their case to the Agency.

The revised definition of “existing
discharge" removes one barrier to
applying for a modification. It does nal,
however, relax the crileria lo be applied
in either granting a modificalion or
complying with the requirements of the
Act once a permit is issued. EPA
believes that thiz course of action which
offers communilies an epporiunity lo
present their case for a modification
based on either existing systems or
thoroughly studied 'snd planned outfall
and/or treatment system improvements,
is more reasaoneble than complelely
eliminating these POTWs from
consideration based on n less than
unequivocal Congressional mandate.

EPA's two-part construction of the
term “‘existing discharge™ is based on its

* conviction that the most reasonable

interpretation of the lexrm should include
preliminary studies, facilities planning,
design, or conslruction in progress at the
time the final section 301{h) regulations
were promulgated. Thus applicants -
seeking a section 301(h} medificalion on
the basis of a thoroughly studied and
planned outfall or lreatment system

" Improvement will be expected to show,

first, that there was an existing .
discharge as of December 27, 1977, and
second, that such an improvement was
in the planning, design or construction
stage as of the publication date of these
fina! regulations. This demonstration
mey be made in a number of ways, for
example, by showing: (1) that the
improvement was actually under
construction; (2) that it waos considered
or being considered under & Step 1 grant
under Title II; (3} that it wes necessary
to meet a condilion in the applicant's
existing NFDES perumit {e.c., a Stale
water quality standard); or (4) that it
was part of steged conslruclion
consistent with secondary ireatment
facilities.

As a practical matter, it is highly
unlikely that epplicanis which have nat
already undertaken extensive siudies of
less than secandary treatment oplions
will be able to complele a section 301{h)
application or make the showings
required by this Subpart.

A number of commenters suggested
that EPA's proposed definition of
“exisling discharge” be broadened to
include planned outfali/trealment
system improvements, but only those
which have been proposed and
approved under Step 1, 2, or 3 grants
issued under Title Il of the AcL Since
the Act does not require & seclion 301fh)
determination to be based solely on
data generated as part of a Title I grant,
and since there moy be communities
which have underteken to collect such
data with their own funds, EPA has not

-
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placed such a Emitation In the second
part of the broadened “exisiing
discharge” definition.

A few commenters suggested that
EPA's definition of “existing discharge™
be revised to allow POTWs which
currently discharge into inland waters,
but which are considering constructing,
or now have under construclion, an
ocean or estuarine outfall, to apply for
gection 301{h) modifications, While the
legistative history does not
unequivocally define the term “existing
discharge,” it does state that Congress
intended that section 301(h) :
modifications be limited to POTWs who
were discharging inlo marine waters as
of December 27, 1877. e.g,, 1977 Leg.
Hist., at 257, 639, Therefore, the
suggested definition is not consistent
with Cengressional intent,

In the preamble to the proposed
regulations, EPA was concerned about
the practical ramifications of construing
the statutory term “existing discharge”
to include oulfall and treatment system
improvements. In this connection, EPA -
requested commenters ta address
several issues, set out below. The
following summarizes the comments
received and EPA's responses. )

2. The difficulty of predicting the
impacts of future outfalls or treatment
system improvements. EPA received
numerous comments on the issue of
whetker it was possible to make an
accurate predictive judgment as to
whether fulure construction wonld
enable an applicant to meet the -
slringent water guality, physical, .-
chemical and bioclogical criteria set forth
in Subpart B of the regulations. Some :
commenters felt that the predictive
judgments which would be associated
with assessing section 301(h}
spplications based on proposed
improvements would be no more
difficult than those required to be made
in other aspects of the NPDES permit
program or EPA's constrection grant
program. Others felt that making
prediclions would be diffscult, but that
techniques such as modeling,
exirapolation, and simulation conld be
utilized to predict impacts. Still others,
expressed the view that it would be
extrerely difficult, if not impossible, to
accurately predict the impacts of future
discharges on the marine environment,

A number of commenters suggested
that the accuracy of predictive
judgments would vary according to the
specific assessment being made (eg.,
physical, chemical or biological) and the
volume and composition of wastes being
discharged, the nature of the receiving
walers. and the nature of the affected
ecosyslem. Some commenters felt, for
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example, that it would be fairly easy to
calculate the chemical composgition of,
\Fhe effluent from & proposed treatment
sysiem, and others felt that reasonably
accurate assessments of waste -
dispersion and othér physical impacts
could be made using appropriate plume
and dispersion modeis. On the other
hand, there seemed to be some
agreement that making accurate
predictions of biclogical impact could be
exiremely difficult, '

While it is more difficult to predict the
effects of a proposed discharge on the
matine environment, a certain amount of
predictive judgment is required for
assessing the effects of an existing as
well as proposed discharge; both depend
on several factorg such as the amount of
data available, the nature of the
. discherge, the recelving waler, and the

aifected biota. For this reason, EPA has
concluded that the difficulty of making
accurate predictive judgments of
environmental impacts dees not, in
itself, warrant exclusion of applicaticns
for section 301(h) modifications which
are based on proposed outfall and
treatment system improvements.

- However, epplicants seeking section
301(h} modifications based on future
improvements should be aware that, as
a result of greater difficulty in making
predictive judgments of environmental
_ impagt, they beer an additional burden

"1 demonstrating that their proposed

lischarge will meet the requirements of

aection 301(h) of the Act and § 125.61 of
these regulations. EPA cannot, as
suggested by some commenters, resolve

. questionable assessments of futuse
impact in favor of issuing a permit,
while ellowing a more accurate

-assessment of impacts to be developed

on the basis of monitoring data
compited during the life of the permit.

The Act clearly requires that the

necessary showings under section 301(h)

be made at the time of application.

Accordingly, if a.section 301(h)

applicant Isils to demonstrate that its

improved discharge will meet these
requirements, its appication will be

denied. . - .

3. Effect of pretreatment and non- .
industrial source contro! pragrams. EPA
also received a large number of .
Comments on the question of the extent
to which EPA should consider the effect _
of pretreatment and nen-industrial-
source control programs in evaluating
an applicant's séction 301(h} application.
Many.commenters feit that both existing
and future source control efforts should
be evaluated by EPA, especially where
the discharge of toxic pollutants could
pose 8 problem. . -

- implementation of effective source

EPA recognizes that the -

control programs will reduce the amount
of toxic pollutants in POTW effluent,
and may therefore lessen the impact of
the discharge on the marina -
environment. To the extent such
programs arg now in place and are
causing an acinal, measurable reduction
of polintants in the applicant's
discharge, they will be considered in
EPA's evaluation of the section 301(h)

.application. Where such programs are

not operaticnal, however, EPA believes
that it is very difficult, 1f not imposaible,
to predict their effect*on the chemical
composition of e POTW's waste stream,
Since most major Federal pretreatment
standards will not be promulgated for
several years (See consent decree
entered in Natural Resources Defense
Council, Inc. v. Train, 8ERGC 2120
(D.D.C. 1876) as medified by Natural
Resources Defense Council v. Costle, 12
ERC 1833 (D.D.C. March 8, 1978}, the
Agency is unable at the present time, to
predict the effect of Federal
pretreatment standards on the
coniposition of individual POTW
effluent. Similarly, it is impossible to
assess the impact of a non-industrial
source control program on a municipal
discharge until non-industrial sources of

- pollutants bave been located, their

contribution to the POTW has been
ascertained, the degree to which they
can be controlled has been deétermined,
and an enforceable control program has
been developed. ~ . -

EPA recognizes, however, that some
section 301{h) epplicants may now be in
a position to demonstrate that a given
eHluent limitation will in fact be
achieved by a source control program
which is based on their existing

" pretreatment rules and regulations. In

order to make this showing, the
applicant is required to provide
evidence of its record of enforcement
and the effectiveness of existing
programs. In addition, an applicant must
define and demonstrate that it has the

- ability to enforce additional control

programs which will reduce, io a
specified level, the amount of the
pollutant introduced by each such
source into the POTW. For example, if
an applicant intends to demonstrate that
it would meat a State water quality
standard for cadmium through source
contral, it is required to identify all
industrial and non-industrial sources of
cadmium, to determine what volumes of
cadmium they contributed io the POTW,
lo set specific limitations on the amount
of cadmium which can be introduced by
each source into the POTW (based on
the final effiuent limitstions needed to

r
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comply with the waler quallty
standard), and to develop a program for

" enforcing those limitations. These

requirements are contninad in rovisod
sections 125.62 thru 125.84, and are
discussed in the section-by-seation
analysie in Sectlon V of this preamble.

4, Completion of modificalions, EPA
received virtually no comments
concerning schedules for completion of
improvements under a secton 301{h)
permit. Congress has directed that the
section 301(h) process not delay the
attainment of required pollution control
objectives, HR. Rep, 85-830, B5th Cong,
1st Sosg. at 74, 78 {1877); S. Rep. 95-370,
o5th Cong., 1at Sess. at 1, 50 (1977),
Additionally, section 301(h} provides
only for the modification of the
requirements of section 301(b)(1)(B), and
not the raguirements of sectlon
301{b)(2)(B). Given these considerations,
section 125.59 requires that section
301{L} applicents demonstrale that thoy
can complete such improvements as
expeditiously as possible.

To assure that applicents provide
sufficient information to allow EPA to
determine whether improvements wil]
be completed in a timely manner,

§ 125,59 has been revised to more
clearly address construction schedules
and Part G has been added to EPA's

- application format. This requires that

the applicant set forth ils proposed
facilities planning, design and
construction schedule (if any), an
analysis of its ability to fund any
necessary planning, design and
construction according to the proposad
schedule, and a history of Its complianco
or noncompliance with planning, design
and/er construction schadules in its

" existing NPDES permit or an

enforcement compliance schedule lotter,

B, September 24, 1878 Application
Deadline.

EPA received numerous comments on
proposed § 233.32(b), which requlred
applicants to submit a complete
application for a modified permit
(including all required supporting dalta)
no later than September 24, 1678 (43 FR
17498) (Preliminary applications,
postmarked no later than September 26,
1678, were accepted as Septembar 24th
was a Sunday (dee 43 FR 39399)), Mos|
of these comments suggested that the
deadline for submlssion of applications
should be relaxed to allow communitiss
additional time to complete the physical,
chemical and biologieal studies and to
develop the source cantrol programs
required to comply with sections 301(h)
(2}, (6) and {6) of the Act.

The September 24, 1678 application
date is imposed by section 301{7)(1)(A)
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of the Act, and EPA is powerless to

change this deadline. However, since

section 301[(h} criteria were not
promuigated as of September 24, 1978, it
wauld have been unreasonable to
reguire a complete application by that
date. Therefore, both the Notice of

Application Filing Deadline (43 FR
39398, September 5, 1978) and these
regulations provide that only a
preliminary application must have been
submitted by September 24, while a
complete application must be submitted
three months from the date of the

publication of this Subpart. This two-
phase application pracess is consistent
with the epproach used by EPA for other
variance and modification provisions
with a statutory application deadline

{e.g., sections 301 (g} and {c) of the Act,
33 U.5.C. 1311 (g) and [c)). .

The three month requirement for
subrmission of a complete section 301(h}
application {s based o section
304{a}(5)(B}, of the Act, which reguires
EPA to publish regulations implementing
section 301(h){2) no later than June 27,

- 1978, Since that date is approximately
three months before September 24, 1978,
EPA has concluded that Congress
inténded section 30i(h) applicants-to
have at Ieast three months to prepare -
their applications after EPA published
final regulations describing the nature of
the data reguired.

Accordingly, section 301(h) applicants
are required to submit, on-or before
September 13, 1974 a full application
which, on its face, demonstrates that the
applicant complies with section 301(h)
and these regulations, Obviously an
application which includes all the
information requested by EPA in an

_appropriate level of detail will be
condidered adequate for this purpose,
‘Where an application submitted on
September 13, 1979 conclusively
demonstrates that the applicant
qualifies for a-section 301(h} permit, EPA
will issue & modified permit. On the
other hand, if the application
demonstrates on itg face, that the
applicanf does not meet the
requirements of section 301(h) and this
Subpart, its application will be denied.
In some cases en application may
appear to indicate on its face that the
requirements of section 301[k} can be
met, but EPA will require some minimal
additional information before a final
decision can be made (g.g., information
on matlers peculiar to the applicant's
outfall/treatment system configuration,
discharge, or receiving waters, which
are identified during the review

process). In that event, the Agency may

request that the necessary information
be submitted, as expeditiously as

practicable, as a supplement to the
application. See generally § 124.55.

This limited opportunity to submit
additional information following initial
EPA review should not be construed as
providing all POTWs submitting
incomplete applications with an
automatic extension of time In which to
submit more data. Fhe process
described above Is designed to be used
only where an applicant submits a
complete or substantially complele
application, but where some small
amount of sdditional data would be
reguired to assure conclusively that tha
requirements of the Act and of this
Subpart would be met. EPA expecla
that, as a practical matter, it will be
used fairly infrequently.

EPA is aware that the time limitalions
set forth in these refulations may make
it difficult for those applicents who have
not previously assembled the required
technical dala to submit a complete
section 301(h) application. However, the
legislative history of the Act makes it
clear that the relief afforded by section
301¢h) was intended for those
communities which had accumulated, or
could accumulate on & timely basls, the
information necessary to make Lhelr
case for a modification. Addillonally,
applicants are reminded thet soction
301{k) was enacled on December 27,
1977, that EPA distributed a pre-
proposal preliminary concept paper
setting forth draft regulations
implementing section 301(h) on March
18, 1978, and that the regulations were
formally proposed on April 25, 1878;
both the preliminary concept paper and
the proposed regulations encouraged
applicants to begin assembling the data
necessary to suppott a section 301(h)
application immediately, If they had not
already done so. The unanticipated
extension which resulted from the delay
in promulgating this Subpart has alse
provided applicants with almost one
year lo gather and develop the -
information required by the application
which has not sustantially changed from
what appeared in the proposal.

C. Smofl Communities, Native Alaskan
Villoges and U.S. Territorial
Possessions and Puerlo Rico

1. Small communities. In its proposal,
EPA expressly requestied comment on
the general issie of whether small
dischargers or dischargers which have

" no known or suspected sources of loxic

pollutants should be treated differently
than larger dischargers with significant
sources of toxic substances with respect
4o the exlent or nature of the
information which they must submit to
EPA in applying for 8 medified permit. A
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number of commenters expressad the
concerns that smaller communities,
unlike larger municipalities, would be
unable to accumulate the data required
by the proposed regulations within the
time required by the Act, would he
unable to finance the collection of such
data, or, in some cages. would be unable
to “wade through (EPA's) regulations.”
These commenters suggested: (1} that
EPA develop a separate, shorter
application format for small dischargers;
(2) that small dischasgers be allowed to
piggyback” seclion 301(h) applications
submitted by larger communities _
discharging into similar types of waters,
or (3) that EPA categorically relieve
small POTWs of some of the
Information requirements of the
proposed regulations. On the other
hand, other commenters felt that all
applications should be subject to the
same requirements and evaluated by the
same standards,

Section 302(h) does not authorize FPA
to categorically exempt dischargers from
any statutory requirement on the basis
of size or volume. Hy omitting such an
exemplion, Cangress recognized that the
volume of a discharge in and of itselfis
nol an indicator either of ils toxicity or
of its actual or potential effect on the
marine environment.

However, as noted by several :
commenters, the inherent characteristics
of many small POTWs or POTWs
without sources of toxic pollutants will,
as 8 practical matter, reduce the burden
that section 301(h) places on them. For
example, section 301(h)(5} of the Act
and § 12566 are not applicableto .
POTWs with no industriel sources of
foxic pollutants (generally only small
communities). Certain sections of the
regulalions, such as §§ 125.65(c}
“Biological Assessment” and 125.61
"Muonitoring Programs”, recognize that
the nature and volume of the applicant's
discharge will affect the extent and type
of showing which must be made to
demonstrate compliance with this
Subpart.

Asnoted above, applicants will he
required to submit by Seplember 13,
1078-an application which demonstrates,
on ils face, that the applicant's current
discharge complies with {ar tkat its
improved discharge will comply with)
seclion 301(h) and these regulations.
Here, too, the characteristics of small

- POTWSs and POTWs without sonrces of

toxic pollulants may give them an
inherent advantage over larger POTWs
with major sources of toxic pollutants,
since the failure to provide even minor
portions of the required dala is likely to
be far more crilical for a large applicant
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than a small one with a non-oxic
discharge,
Section 3¢1(h), it should be noted, was
Jenacted in response to Congressional
testimony from a number of large West
Coast POTWs which indicated that they
had already accumulated the data
necessary to demonstrate that a less
" than secondary treated discharge would
not adversely affect the environment, As
a result, the needs of many small
communities for extended time and
financial assistance to collect the data
necessary to submit a complete
epplication for modification have not
been incorporated into the statutory
scheme. EPA has attempted to
accommodate these needs in its
regulations inaofar a& possible within
the confines of the statute.

2. Native Alagkan Villages, U.S.
Territorial Possessions and Puertu Rico.
In its proposed regulations, EPA
solicited comments on how it should
dea! with 301(h) applications from
coastal native villages in Alaska, and
small communities in Puerto Rico and
the U.5. territories in the Caribbean and
Pacific, Generally, these communities
generale very low volumes of
waslewater, consisting mainly of
domestic waste, Discharges, where they
exist, are generally far apart; receiving
walers are either very deep or subject to
substantial dilution end flughing from
tides, currents, or both.

i Many of these native villages and
lerritorial communities are not eligibie

~ for & modification even under EPA's

revised regulations because they did not
discharge into marine waters on
December 27, 1977. In many cases, they
have no existing collection and
treaiment systems, and wastes are
transported from individual homes to
beaches or tundra; in other cages,
primitive collection systems which
deposit sewage on beaches orin
Btreams which flow inte the ocean.
Other commnities, which do have
ocean outfalls in place, may be limited
in tertns of available background data,
and their ability to acquire technical
expertise needed to develop a section
301(h) application.

Additionally, as a practical matter,
many of these communities operate on
near subsistence economics and do not

"have the economic or technological
ability to either bulld or maintain

secondary treatment facilities, As noted, .

existing sewage treatment facilities are
either non-existent or very primitive, In
some areas, raw sewage is transported
through the streets in open sewers
directly to beaches or to the ocean; in
others, over-the-water toilets are used to
dispose of human wastes. In tropical

"climates, these open sewers and latrines
serve as a breeding ground for disease
vectors and intestinal parasites which
afflict significant portions of the
population, and they contaminate
ground and surface waters and near- .
shore bathing areas. In many cases, the
construction of secondary treatment
facllties would divert funds away from
projects {such as the construction of
covered sewers) necéssary to provide
the basic public health protection which
axists in most of the United States.

-EPA received numerous comments on
how it should handle this difficult issue.
Some commenters suggested relaxing, .
the amourt and type of data which
wauld he required from such
communities in their section 301(h)
applications. Other commenters
suggested that no NPDES permits of any
kind be issued to villages of less than
100 families with subsistence lifestyles.
Many smeall communities simply urged
the Agency to recognize their special
status and to develop an intelligent
solution to their wastewater treatment
probiems, °

In response to these comments, EPA
has adopted the following policy with
respect to these communities. As an
alternative to their submitting completed
section 301(h)} applications, the Agency
will use its discralion in scheduling
secondary treatment for Native Alaskan
Villages and communities in Puerto Rico
and the U.8. territoritl posseasions in
the Caribbean and Pacific where
industrial toxic wastes are not a factor,
in cases where such course of action is
determined 1o be in the interest of
providing basic publi¢ health protection,
and where any such delays will not
result in unreasonable adverse water
quality impacts. In.such cases, attention
will be given to planning wastewaler
treatment facilities for these
communities with the objective of
assuring that inadequacies in sewage
collection or treatment which result in
public health problems are remedied,
and to examining alternatives to
traditional secondary treatment,
including individual systems and
BPWTT options {including land
treatment). Any of the Native Alagkan
Viilages and small communities in

" Puerto Rico and the U.S, tetritorial

possessions in the Caribbean and
Pacific that submitted preliminary
applications and meet the requirements
of § 125.59 may submit completed
section 301(h) applicatipns; however, it
may be very difficult for these
communities to adequately meet all of
the epplicable section 301(b) criteria for
modifications ag presented in this )
regulation.

The policy described above appligs
only to coastal native villages in the
Trust Territory of the Pacific Islands, the
Northern Mariana Islands, Guam,
American Samoa, the Virgin Islunds,
Puerto Rico and Native Alaskan
Villages. Congress has indicaled ity
coneern for the particular probloms of
the insular territories {particularly in tho
context of Federal reguiatory and
funding programs} in the Territortes .
Omnibug Act, 35 U.S, 600, February g,
1809 and of Alaskan native villagoa in
the Clean Water Act (section 113, 33
1.5.C. 1263). For this reasen, and
because these communitles have unique
economic and public health problems,
the policy announced in this seotion will
not be extended either to other coastal
commaunities in the Uniled States or to
communities which generate latge
volumes of domestic and industrial
wastes. -

TIL Other Issues

A. Incorporation Into NPDES
Regulations

After the section 301(h) repulations
‘were proposed as 40 CFR Par! 233, on
April 25, 1978, EPA praposed extensive
revisions lo the NPDES pormit program
regulations. (43 FR 37078, August 21,
1878). The NPDES proposal establighad
four new Parts (40 CFR Paris 122, 123,
124 and 125). Parl 125 established
criterin and standards for tho NPDES
program and regerved Subpart H for
saction 301(h) criteria. The revised
NPDES regulations were published in
final form on June 7, 1970 {44 FR 326854)
and reserved Part 125, Subpart G for
section 301(h) criteria. Part 124 of the
final NPDES regulations ostablish -~
NPDES decisionmaking procedures and
contain some sections which wore -
originally proposed as Subpart C 1o Parl
233, i.e., the appeal provisions for
section 301(h} determinations.

EPA decided to incorporale section
301(h} permit procedures into Part 124 of
the final NPDES regulations for the
following reasons: (1) to consolidate all
NPDES permit decisionmaking into ong
Part of 40 CFR; (2) to reduce possible
confusion which could result in having
two seperate regulalory parts which
deal with NPDES procedures; and (3) io
respend to the concerns of some
commenters by indicating, when, whero
and how section 301(h) permit

- modificalions fit inte the overa)l NPDES

permitting process. Thus, by indlcating
that thess regulations would be
incorporated into reserved Subpart G of
Part 125, the final NPDES regulations sot
the stage for today's section 301{h)
regulations. Since these regulations ara
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part of the entire NPDES "package™ (40
CFR Parts 121-125), other sections in
these Parts may be applicable to section
301(h) decisionmaking and permit
issuance, e.g. §§ 122.9 (definitions not
otherwise covered by § 125.5), 122.5
{signatories), 122.14 (conditions
applicable to all permits), etc. Today's
regulation, therefore, must be read
together with the recently published
final NPDES reégulations. Since section
301(h} is & federally run permit program,
however, Part 123, State Permit Program
Requirements is not applicable. For a
further discussion of the firal NPDES
regulations as they may relate to section
801(h), see the preamble discussion on
Parts 122 and 124.

B. Multiple Applications

A number of POTWs which submitted
preliminary applications to EPA
-indicated that they intended to apply for
a section 301(h) modification based on °
several alternativeg (e.g., several
possible outfall locations or treatment
systems), raising the fssue of how
decisions should be made where an
applicant presents several treatment or
discharge alternatives, more than one of
which may meet the requirements of the
Act and this part. A related issue is
whether EPA will consider alternatives
to the treatment/eoutfall system
proposed in an application if the Agency
finds that the proposed system does not
meet the requirements of section 301(h)
or this part.

EPA will not consider alternatives te
the treatment system included in a
POTW's application, nor will it allow
applicants to submit ather options. The
Act and its legislative history make it
clear that the epplicant must have
thoroughly planned and studied the
alternatives and must demonstrate that
it is entitled to a modification. This can
only be achieved by a showing in its
application that the proposal meets the
requirments of the Act and these
regulations. The Agency can either make
this demonstration for the applicant nor
consider multiple proposals or untimely.

- applications. Accordingly each 301(h)
applicant must submit & complete

. ipplication containing its proposal not

later than September 13, 1979, -

C. Relationship of Section 301{h} and
BPWTT. ’

A number of commenters suggested

that a section 301 (k) modified discharge .

.should automatically be considered
“Best Practicable Wastewater
Treatment Technology” (BPWTT) for
Purposes of section 361{b){2)(B) of the
Act, which requires that POTWs comply
with BPWTT by July 1, 1983, The.

legislative history of section 301(h) and
the Act itself, howaver, make it clear
that section 301(h) only authorizes a
modification of the requirements of
seclion 301(b)(1)(B) of the Acl. and not
of the BPWTT requirements of scction
301{b}{2)(B). Furthermore, as noted in
both the Houee Conference ond Senate
Reporis on the 1977 Amendments,
Congress clearly recognized that
BPWTT inay "require a degree of
effluent reduction which Is greater than
that required under (Section 301(h)) of
the Act.” HL.R. Rep, 95-830, 95th Cong.,
1st Sess, 74 (1977); 5. Rep. 05-370, 95th
Cong., 1st Sess. 45 (1877).

‘At present, BPWTT is considered
equivalent to gecondary treatment. The
Agency, however, is now considering
expanding the definition of BPWTT to
include specific effluent limitations for
toxic pollutants and also o provide for
the recycle and reuse of wastewater ng
required nnder section 201(g](2)(A) of
the Act and confined disposel of
pollutents,

D, Section 301(i){1} and Section 301(h)

- Permit Compliance Schedules

EPA received a number of inquiries
during the comment period concerning
compliance schedules in section 301(h)
permits. Some commenters wanted to
know what kinds of compliance
echadules would be included in Section
301{h) permiis and what action would be
teken by EPA in the event of
noncompliance. Others sought a
clarification of the relationship between
Seclion 301(i){1) municipal time
extensions and the modification
afforded by section J01(h). Still others
raised more general questions
concerning the legal basis for including
compliance schedules exlending beyond
July 1, 1977 in section 301(h) permits,

1. Sections 301¢i)(1) and 301(h).
Sections 301(h) and 301(j) are
independent provisions. Section 301 (i)
authorizes EPA [or a State, where it has
an approved NPDES permit program) to
extend an existing municipal NPDES
permit compliance schedule for achiving
EPA's secondary treatment
requirements, It does not address the
issue of setting revised compliance
schedules in section 301(h) permits.

Because sections 301(h) and 301{i)(1)
are independent provisions, section
301(h) applicants which require &
section 301({}(1) extension in order to
comply with the requirements of section
301{b)(1) [B) or [C) will not be deemed to
have applied for such an extension
merely by having subimitted a section
301(h) application, There is no reeson
for applicants to be confused on this
point, since in the Interim finnl

44 Fed,
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reguletions implementing section 201(i),
EPA expressly advised 301(h) applicants
1o apply for a section 30%{i) extensjon if
they felt they also met the criteria of
gection 301(h). (40 FR 21266, 21268 (May
16, 1878)).

As a general matter, EPA expecis that
most section 301(j) extension requests
from section 301(h} applicants wilt be
acted upon following EPA decision on
the applicant’s section 301(h)
application, since a POTW which
qualifies for a section 301(h}
modification will not require z section
301(i) extension as well. Where a
section 301(h} request is denied, the
applicanl may be eligible for a section
301(i)(1) exlension, a seclion -
309(a){5)(A), administralive order, or he
subject to passible enforcement action.

2, Compliance schedules in section
301{h} permits. EPA will establish
revised compliance schedules for
construction of improvements and for
the implementation of source control
Programs necessary lo meel the
reguirement of section 301(h).
Accordingly, it will not be necessary for
a seclion 301(h) applicant whose request
for a modification is based on an outfall
and/for treatment system improvement
to demonstrate that it would also qualify
for a seclion 301(i} ime extension in
order to be eligible for & section 301(h)
permit. However, as noted above, in
delermining whether to grant a section
301(h) permit, EPA will consider [as it
does under section 301(i}{1)) the
applicant’s record of compliance with its
existing NPDES permit i determining
whether il {5 likely 1o comply with
requirements of section 301(h} on a
limely and responsible basis.

One commenter suggested that EPA
has no authority to issue a permit
allowing compliance with section 301{h)
after the July 1, 1977, date for achieving
compliance with the secondary
ireatment reguirements of section
302(b)(1)(B). This is an incorrect
interpretation of the Acl, since section
301(h) authorizes EPA to issue a permit
which modifies the requirements of
section 301(bj{2)(B) including the July 1,
1977 compliance deadline. Given that
seclion 301(h) was not enacted until
December 27, 1877, the commenter’s
interprelation would prevent EPA from
issuing any section 301(h) permits.

E. Enforcement Policy

1. Enforcement during section 301(h}
decisionmaking process. A number of
commenters expressed concern that
some section 301(h) applicants may
allempt to utilize the section 301(h)
application and decisionmaking process

~ 08 a mweans of delaying any needed
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Subpart H {44 FR 32054). The decision to
incorporate these regulations into the
NPDES regulations was based on the
conclusion that placing all procedures
Jor decision-making regarding NPDES

" permits in one Part provides for greater

clarity and consistency,

Section 125.56 also points out that
permits received under this Subpart
must contain special conditions and
terms and conditions required under 40
CFR Part 122. These terms and.
conditions are discussed in this section-
by-section analysis under section 125.67.

Section 125.57 Law quthorizing
Issuance of a section 301(k) Modified
permit {formerly § 233.3). This section s
self-explanatory in that it simply
restales the applicable legal authority
under which these regulations are
promulgated. .

Section 125.58 Definitions (formerly
§ 233.7). Two niajor changes have been
made in this section. First, all definitions.
which duplicate those contained in
EPA's revised NFDES permit regulations
(40 CFR 122.3) have been deleted.
Second, as a result of public comment
on this section and modificationis which
bave been made in. other parts of the
regulations, a number of the remaining
definitions have been clarified and
several new definitions have been
added. ’

. EPA received numerous comments on
its praposed definition of “balanced,
Indigenous population.” Both the
proposed and final regulations require
applicants to demonstrate the existence
of a balanced, indigenous population
{BIP) of shellfigh, fish and wildlife
immediately beyond the boundary of the-
zone of initial dilution (ZID) of an outfall
discharge. This demonstration is to be
based on evidence that the composition,

- structure and function of the marine

communities beyond the boundary of
the zone of initial dilution and within
the area potentially affected by the
outfall discharge are comparable to (1}
those of healthy marine communities
existing in comparable but unpelluted

" waters, or (2) those of communities

reasonably expected to hecome re-
established in the polluted ares from
unpolluted waters if the source of
pollution were removed. The second
part of the definition which eoncerns re-
establishment of communities is
necessary because of its pertinence to

- proposed improved discharges and to

discharges into waters that ere stressed
by sources of poliution other than the
applicants discharge. In the final
regulations, the definition of balanced,
indigenous population has been
adjusted for clarification, but the
content, which is discussed further in

-

§ 125.61(c), remainy essentially the
same. )

The new definitiens which bave been
added to this section include “current
discharge,” “improved discharge,”
“preliminary application,” “final
spplication,” “ocean,” “primary
treatment,” and “stressed waters.” -

The definitions of “current” and
“improved discharge" have been added
as a result of EPA's revising lts proposed
construction of the statutery term
“existing discharge.” The definitions of
“preli * and “final application”
have heel:i addtied a:b a mst:adh:‘lfn the
Agency's decision that preliminary, -
sather thao finsl applications must have
been filed by September 24, 1978, The
term “ocean” has been defined to clarify
an issue raised during the comment
period, which iz discussed below in this
section. The definilion of “stressed
waters" was necessitated by the
Agency’s re-evaluation of this concept
along with the test for n balanced,
indigenous population; a discussion of
this term is included in the Technical
Support Pocument.

In response to comments from the
public and EPA's regionol offices, EPA
has elso provided a definition of the
term “publicly owned treatment works.”
Consistent with the Jegislative history of
the Act and other EPA regulations
defining "POTW," itdoes not
encompass Federal facilities. {See, eg.,
EPA’s General Pretreatment
Regulatione, £0 CFR 403.3(m), {43 FR
27733, 27747, June 28, 1978); EPA's
Wastewater Treatment Pond
Regulations, 40 CFR 133.103 (43 FR
54464, October 7, 1977} (Preamble)).
Accordingly, such facilities will not he
eligible for settion 301(h) modifications,

A pumber of commenlers suggested
that EPA should delipeate the types of
“galine estuarine walers" into which a
POTW must discharge In order to be
eligible for a section 301{k) modificatign.

“The legislative history of the Ant

indicates that strong currents and-tidal
movement, high flushing efficiency and
thorough waler circulation which insure
adequate dispersion and seaward
transport of wastewater are the key
phenomena in defining epplicable
estuarine waters (1977 Leg. Hist, 259),
Therefore, the definition of saline
estunrine waters hus been expanded to
require a free conneclion with the
ocean, net seawand exchange with
ocean waters:(le, freshwater inflow)
and salinities comparable to thase of the
ocean. This definition refecls the rapid
dynamic exchange of wastewater with
ocean waters which Congress indicaled
should be found in estuarine waters in
order for an applicant to be considered
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for a section 301(h) modification.
Generally, the only waters which can
mee! these requirements are located
near the mouth of estnaries and have
cross-sectional, annual mean salinity
grealer than or equal ta 80% of oeean
salinity (approximately 25 parts per
thousand).

During the comment period, it came 1o
EPA’s aitention that a number of open
coastal waters inside the baseline of the
lerrilorial zeas may have the
characteristics of well-flushed open
ocean walers and may therefore be
appropriale receiving waters for a less-
than-secondary discharge under section
301(h). Under the statutory definition of
“territorial seas” [section 502[8} of the
Act), dischargers into these areas would
not be eligible for & modification fora
“discharge into deep waters of the
territorial seas.” They also would not be
eliglble for a modification nnder the
Agency's proposed definition of “ealine
estuarine waters” becanse that
definition encompassed only “semi-
enclosed” coastal walers. Becanse it
may be possible to meel the
reguirements of section 301(h) in these
walers, and becavse the legisiative -
history of the Act indicates that
Congress intended dischargers into
these areas to be copsidered for
modified permits, the regolations have
been revised to make it clear that such
dischargers will be eligible fora
modification upon & showing that they
can meet the requirements of this
subpart.

Ralber than revising its definitionof
“galine estuarine waters" ta include
open coastal waters inside the baseline,
EPA has incorporated them jn a new
definition, "ocean waters™. This term
also includes the deep waters of the
territorial seas and the waters of the
coitiguous zone, to emphasize that these
waters have hydrological, ecologica)
and geological characteristics much
mere akin ot ocean than estuarine
waters (primarily hecause of the
absence of freshwater flow). This :
definition shonld not be confased with
the definilion of “ocean™ in section
502(1) of the Act.

In response to public comment that
EPA had not idenlified the “shellfish,
fish and wildlife” for which a balanced,
indigenous population mus! be shown ta
exist under section 301{b}({2), EPA has
added a definition of this term in these
final regulations. -

One commenter suggested that EPA's
proposed definition of “toxic pollatant”
conflicted with the definition of “toxic
pollutant” in section 502(13) of the Act.
While section 502(13) provides a Senexic
definition of "loxic pollutant™, section
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- 307(a) of the Act clearly states that the .
specific “list of toxic pollutants or
combinations of poliutanis subject to -

- this Act ghall consiat of those toxic -

. pollutants listed in Table 1 of Committee
Print Numbered 85-30 of the Committee
on Public Works and Transpottation of
the House of Representatives.” That list
was reprinted to fdentify the "toxic
pollutants” under § 233.1(w) of the .
proposed regulations, and is expressly
incorporated by reference in the final ..
vergion of § 125,67 promulgated today.

Because there were a fow pesticides
identified in proposed § 233,1(w) which

- were not included in Table 1 of
Committee Print Number B5-30, those . -
substances have been defined in these
final regulations as "pesticides”. See

"”§ 125.57{f). Other sections of the
regulations have been changed to reflect-
this distinction. . .

The same commenter also suggested
that the Agency’s definition of

“poflutant” as BOD, suepended solids

and pH, was inconsistent with the
definition of the term in section 502(6) of
the Act. Since some commenters
apparently felt that the use of the
general term "pollutant” caused some
confusion in the regulations, EPA is
usging the term "traditional pollutant™ to
refer to BOD, suspended solids, and pH
both in the definition section and in
other sections of the regulations. This
should not be confused,with the
definition of “conventional pollutant” as
used in section 301{b){2)(E), 304(b}(4), or
304{a)(4) of the Act, . .
Séveral commenters noted that there
were some inconsistencies in both the
regulations and the preamble concerning
. which State water quality standards
- EPA would consider applicabla to a .
particular discharger for purposes of
demonstrating compliance with _
proposed sections 233,12 through 233.15
and section 233.20. The definition of
"water quality stendards” has been
revised to clarify that applicants will be
required to show that they presantly.
meet (or will meet on the basis of an . -
improved outfall or treatment system)
those State water quality standards in
effect as of (3 months after date of
" promulgation). However, if during the
section 301(h) decisionmaking period,
EPA epproves either State water quality
standards for additional pollutants or
more stringent State water quality
. standards, an applicant will be required
1o supplement its original epplication to
show that it meets or will meet such
new or revised standards, | . |
Finally, one commenter suggested that
the term “zone of initia} dilution” was .
unnecessarily broad and should be. -,
revised to paralle] “initial dilution’"as

’

calculated in.the applicaliu.n-form. EPA .

. agrees that an applicant's zone of initial

dilution cou}d bp inconsistent with the

initial dilution achieyed at any one time.

To remedy this problem, the term “zone
of initial dilution' has been re)deﬁned_ as
“the region surrounding or adjacent to
the end of the outfall pipe or diffuser
perts as calculated according to
instructions in the application format.” _
Section 125.58. General, ‘This new -
gection has been added to the
regulations in order to consolidete in a
single place the basic criteria which

. mmust be met by a section 301(h)

applicant. A few of the criterfa
contained in this section appeared in the
proposed regulations in other sections,
or are required by Federal statutes other
than the.Clean Water Act, Others were
suggested by comments or legislative
history. Still others have been added as
a result of EPA's revision of its proposed
definition of 'existing discharge."”

In addition to meeting thesa threshold
criteria, a section 301(h) applicant will,
of course, be required to meet all other
applicable requirements of the Act afid
40 CFR 125.21. Thus no modification will
be issued under this Subpart where, for
example, the discharge for which a
modification is requested would violate
State water quality or treatment
standards or other State requirements
within the meaning of section
30(b)(1)(C), or where the applicant's
discharge or cutfall would impair
anchorage and navigation under section

qoz(bj(e). " . .
Faragraph fa). This new paragraph

" has been added as a result of EPA's *

revision of its proposed definition of the
term “existing discharge”, It provides
that & section 301(h) permit application
may be based on a current or an
improved discharge into pcean or saline
estuarine waters. A POTW applying on

. 'the basis of an improved discharge must

still meet the threshold criteria,

including having a discharge into marine -

waters as of DecemMer 27, 1977,
POTWs applying for section 301{k)

permits should carefully consider

whether or not to grant revisions to

- calegorical pretreatment stendards

under section 307{b) of the Act and 40
CFR 403.7 since such revisions may
significantly contribute to adverse
impacts on the marine enviroximent
which would disqualify such POTWs
from receiving a section 301(k) permit.
Paragraph (b). These provisions
delineate grounds for denial of a |

. modified pefmit undér section.3p1(h),

These grounds are referred to as
“threshold criteria” in that an applicant -

should determine whether it complies -
with these “criteria” before undertaking,
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the more costly process of complling the
toformation necessary for a completo

application. The paragraph incorporates
a number of provisions from the .
proposed regulations, along with several
new provisions which have been added
in response to comments on the
propesal. - :

Subpaoragraph {bj(1). This provislon
restates the general premmise of these
regulations, thal is, that a modified
permit under section 301{h) may not bo
fesued untess the appiicant shows in its
application that {t meets all the -
requirements of these regulations.

Subparograph {b)(2). 'This provision
incorporates the requirements of EPA's
National Pollutant Discharge
Elimination System (NPDES) program
found in 40 CFR Part 122,

Subparagraph (b){3). This provisien
originally appeared in § 233.11(b)(2) of
EPA'a proposed saction 301(h)
regulations and remalns essontially
unchanged in these final regulations,
The basis for this provision has been
discussed above. -

Subparagraph (b){4), The requiromont
that section 301(k) applicants
demonstrate that they will provide at
least primary treatment of their
wastewalter is & new provision which,
.while suggested in the preamble to
EPA'’s proposed regulations (43 FR
17485), was nol aclually included in the
proposed regulations themselves, To
make it clear that no moedifications will
ke granted for the discharge of
untreated, raw sswage, EPA has added
this provision to the final regulations,

This requirement is based on a
number of grounds. First, the legiglative
history provides clear evidence that
section 301(h) was intended to allow
municipal marine dischargers to provide
less-then-secondary treatment, but was
not intended to allow discharges with no
treatmenl. Testimony during
Congressional hearings on varlous
proposed secondary treatment
modification amendments further
supports this position, since no POTW
or other wilness urged that a

. modification from-secondary rentment

requirements shounld be Isaved for a legs-
than-primary discharge.

Secondly, EPA believes, that primary
treatment which removes up to 40% of

. suspended solids, plus floatablas and o}

and grease, is the absolute minimum
level of municipal wastewater tresiment
which will adequately protect water
quality. -

Finelly, the State of Califorala, in
response to extencive studies conducted
in the waters off the coast of Californiy
on the effect of discharging municipal -
wastewalter into marine walers, requirds
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that municipal ocean dischargers
remove 75% of suspended solids, as well
as floatables and oil and grease. 1978
Water Quality Control Plan for Ocean
Waters of California, Chapters ILB,,
IILB., and IV [Table A). This would
“require POTWs to piovide more than
primary treatment. While the Agency
has naot required, as a minimum, etther
advanced primary treatment fi.e.,
primary with chemical or polymer
addition} or a combination of secondary
and primary treatment, EPA Iike the
State of California, considers that
primary treatment alone, with its
minimal suspended solids removal—
even with a source control program-—is
environmentally inadequate for most
municipal marine dischasgers. Thus, a
section 301(h) applicant secking a
modification based on only primary
treatment will bear g particularly heavy
burden in demonstrating to EPA that
such treatment is sufficient to protect
marine waters.

Subparagraph (b){5). One commenter
on EPA's proposed regulations
suggested that the regulations be revised
to clarify that a sewage sludge discharge
would be eligible for & permit. EPA
agrees that some clarification
concerning the status of sewage sludge
under section 301¢{h} is desirable;
however, conitrary to the commenter's
suggestion, the appropriate clarificatian,
stated in subparagraph (b}{5) of this
section, is that EPA will not issue
modified permits for the discharge of
sewage sludge.

The commenter’s suggestion that
section 301(h) permits may be issued far
the discharge of sewage sludge
apparently stems from the June 1977
holding in Pacific Legal Foundation v.
Quarles, 440 F, Supp. 316 [C.D. CalL
1877), that because sewage sludge could
not meet EPA secondary treatment
requirements under section 301{b}){1)(B),
it could not be discharged into acean
waters. Apparently, the commenter
believes that Congress, in amending the
Act in December 1977 to allow POTWs

- to seek to modify secondary treatment.

requirements for municipal wastewater,

- also intended to Jift its 1972 prohibition

on the discharge of sewage sludge by
POTWs, by allowing the discharge of
any sewage sludge which would meet
the requirements of section 301(h).

- The legislative histdry of the Act
emphatically negates such an intent, for
the following reasons: .

(1) Section 301{h) was enacted to
relieve ocean dischargers of the cost of
building and maintaining land and
energy intensive secondary wastewater
treatment facilities where they could
demonstrate that a less-than-secondary

)

discharge would have no adverse
impact on the marine environmenl
There is no evidence in the legislative
history that the provision was enacted
to reduce sludge handling or disposal
costs for marine dischargers by
permitting them to discharge sewage
sludge.

{2) As discussedeabove, Congress
under section 301, has prohibited the
discharge of untreated sewage. Since

sewage sludge is, basically, the material

which is removed from raw sewage
during the treatment process, allowing 2
POTW to discharge both treated efliuent
and sewage sludge, or sewage sludge
alene, would be equivalent to allowing it
to discharge untreated sewage.

{3) The Natiopel Commission on
Water Quality Report to Congress,
which was the basis for many of the
1977 Amendments to the Act, including
section 301(h), speaks solely of
municipal “wastewaters", and not
municipal sludges, in recommending a
secondary treatment modificalion for
coastal dischargers. Similarly,
references in the legislative history of
section 301{b) to treatment, primary
treatment, and the need for toxic
pollutant removal, indicate thal, in
enacting seclion 3q1(h), Congress was
concerned golely about municipal
wasltewater, not municipal sludge.

(4) A December 7, 1977 letter from
EPA's Assistant Administrator for
Water and Wasle Management
discussing the secondary treatment
modification, reprinted in the .
Congressional Record of the fioor
debate on the conference bill on the
1977 Amendments, expresaly sets forth
EPA’s understanding Lhat the
modification was gpplicable only to
*sewnge effluent”, not sludge. This
interpretation was neither tebutted nor
contradicled during Congressional
debate.

(5) During various Congressional
hearings on secondary treatment
modificalions for marine dischergers, no
witness testified that the 1972 Act
should be amendad to permit the
diacharge of sewage sludge, as opposed
to less-than-secondary effiuent.

(8} Approximately one montk before
the enactment of section 301(h),
Congress amended the Marine
Protection, Research and Sancluaries
Actof1972, 33 U.S.C. 1301 e seg., to
prohibit the ocean dumping of sewage
sludge which cainot meet EPA ocean
dumping criteria—i.e., sewage sludge
which contains toxic pollulanis, and, as
& practical matler, aff sewsge sludge
which is currently being dumped in the
ocean—after December 31, 1581, It
would be incongruous for Congress to

“ban dumping of such sewage sludge at
dumpsites anywhere fram. twelve 10
more than one hundred miles fram
shore, while, at the same time, tg allow
it to be discharged through outfalls in
nearshore coastal waters. .

In light of these consideralions, the
Agency Is unable to atiribute to
Longress, in enacling section 361(k), an
intent to reverse iis 1972 prehibition on
the discharge of sewage sludge by
POTWs,

EPA also notes that the marine
environment has been significantly
degraded in the two EPA sites cugrently
used for the ocean dumping of sewage
sludge. The State of California, which,
as noted above, has studied extensively
the impact of municipal discharges on
coastal waters, not only requires 75%
removal of solids from such discharges
(which would have the practical effect
of prohibiling the discharge of sewage
sludge), but also-expressly bans sewage
sludge discharges into ocean waters.
1878 Water Quality Control Plan for

Ocean Walers of California Chapter IV
(Table A). For these additional reasons,
EPA believes that a blanket prohibition
against issuing section 301(h) permits for
sewage sludge discharges is appropriate.

Subparagraph (5)(8). This new
provision has beer added to the
regulations to clarify the slatus of State
secondary trealment laws, regulations
and ordinances under section 301 fh).

The Act and ils legislative history make -

it clear that while Congress has
authorized EPA to modify Federal
secondary treatment
section 301{h) of the Act, it has not
authorized EPA to modify State
secondary treatment requirements.
Because a POTW must meet such
requirements under section 301 {b)(1)[C)
of the Act, EPA will nat issve a modified
permit under this Subpart where a State
bkas adopled a secondary treatroent
reguirement (or more stringent efflnent
-lirnitations as well as a treatment
standard), unless such requirement is
less siringent than existing Federal
feqguirements, -

Subparagraph (b){7). This is,
essentinlly, a new provision which
prohibits the issuance of a permit in
those instances where the applicant's
discharge woald violate the i
requirements of 2 Federal statute other
than the Clean Water Act oeran
Execulive Order. The list of potentially
applicable statutes included in these
regulations is intended to be itlustrative,
Mot exhaustive.

Applicants will be required to
demonsirate in their section 301(h)
applications that, 83 & mininmm, their
discharge will comply with the specific
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slatutés listed. Applicants in States with
approved coastal zone management
programs should consult Office of
Coastal Zone Management Federal
consistency regulations (43 FR 10517,
March 13, 1678), for information on the
proper form of certification and
procedures for submission of the
certification to the State or its
designated coastal zone manegement
agency. - -

For a discharge which oceurs within a
designated marine sanctuary, applicants”
should consult the regulations governing
that sanctuary to determine whether the
discharge is likely to be consistent with
the procedures for certification. -
Regulations governing the Monitor and -
Key Largo Coral Reef Marine
Sanctuaries are found in 16 CFR 824 and
929, respectively.

The Application Format, which is
discussed in Section VI of this preamble,
also requires that applicants provide
information pertaining to requirements
of the Endangered Species Act of 1973,
as amended, 18 USC 1531 ¢t seq. This
information is necessary to assist EPA -
in determining whether the discharge of
effluent pursvant to a modified permit
may affect & threatened or endangered
species or modify the critical habitat of
such species,

Subparagraph (b)(8). This provision
emphasizes the basic requirement that a
section 301(h) applicant must have
submitted a preliminary application and
must submit & final application which
demonslrates, on its face, that the
applicant is entitled to a section 301(h)
modified permit. The preliminary end
fina] application requirements are
delineated in detail in paragraphs (c)
and {d) of this section, L.

Suvbparagraph (b){9). In response to
the question whether dischargers which
are currently achieving effluent
limitations based on secondary
treatinent may apply for & section 301(h)
permit, this provision makes clear that ’
such dischargers are ineligible for
modified permits. Extensive discussion- -
in the legisiative history emphasizes that
section 301{h) is a narrowly drafted
provision which allows certain -
dischargers who meet the statutory .
criteria to obtain permits which modify
the requirements of secondary
treatment. There is no indication that
Congress intended to enable dischargers
who have attained effluent limitations
based on secondary treatment to relax
their efforts, in clear contradiction of the

goals and policies stated in section 101
of the Act. R
Former Section 233,11, Existing
discharge into marine waters, This
section has been deleted from the final

regulation, primarily for organizational
reasons. In reviewing tomments on itg
proposed criteria under paragraph
{a)(2)(ii} of this sectlon, EPA.determined

- that they were largely duplicative of
- requirements contained in proposed

§ 233.14(c) fnow § 125.61), and therefore
unnecessary. As discussed above, the
requirements of proposed paragraph (b)
have been modified in response to -
public comment and shifted to new
§ 125.59. Finally, the “stressed waters"
concept of paragraph [a){2)(ii) Las been
incorporated in § 125.61, The reason for
this shift and the changes made in this
concept in response to public comment
are discussed in the section-by-gection
analysis of § 126.61 below, -

Section 125.60. Existence and
compliance with applicable water -
quality standards. (formerly § 233.12)

" Section 301(h}{1) requires, as a

prerequisite to EPA granting any
modified permit, that the applicant
demonstrate that there is & water
quality standard for the pollutant for
which the wodification is requested.
This section is meant to assure that the
poliutant for which a modification is
granted is covered by a specific State
water quality standard which
adequately regulates such pollutant.
EPA's April 25, 1978, proposed

. regulations provided that upplicants

must demonstrate that their less-than-
secondary discharge would comply with
a State water quality tandard for BOD,
suspended golids (or their surrogates)
and pH. The Agency also proposed to
*extend State water quality standards for
the territorial seas to the contiguous
Zone for purposes of determining
compliance with section 301{h)[1). The
latter proposal was designed to
overcome an apparent Congressional
oversight; under section 303, State waler
quality standards may ba.adopted or
promulgated only for.interior waters and
the territorial seas. .

Public comment on this section
reflected a general misunderstanding of
both the statutory requirement and the -
Agency’s proposed regulation. Several-
commenters, for example, stated it was -
inappropriate to evaluate modification
requests based on BOD, suspended
solids and pH, and that, instead, the
proper basis for assessment was the
impact of the discharge on marine biola.
The statute requires both. Analyses of
physical and biological factors in
revised § 125.62 will be used as the
basis for further evaluation of
compliance with water quality
standards,

Anather commenter suggested that
section 301(h) applicants should not be
required to meet either State water
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gualily standards for BOD, suspended
solids (or their surrogates) and.pH or
any other State water quality standards,
EPA disagrees. Although section 301(h)
modifies the requirements of section
301{b){1}(B} of the Act, it does not
authorize any relaxation of saclion
301(b){1){C). Section 301{b)(1}(C}
requires compliance with any limitation
more stringent than that required by
section 301{b){1) (A} and {B}, including
limitations based on State waler qualily
standards,

Another commenter suggesled that
only those Stale water qualily standurds
which assure compliance with section
301{h)(2) should bs considerad

. applicable State water quality standards

within the meaning of secton 301{h){1).
The statule clearly imposes no such
requirement. A more reasonable
conclusion is that section 301({h){2) has
been included in this provision to aesure
that public water supplies, recreational
interests and the marine environment
would be adequately protected in cases
where State water quality standards
may not adeguately protect [or were not
adopted to protect) such water usee,
Conversely, if States have adopted
water quality standards or other wator
pollution control requirements which are
more stringent than those required
under section: 301(h)(2), dischergera
receiving modified permits are still
subject to those standards and
requirements.

The same commenter clafmed that
EPA failed to publish information
identifying marine water quality
standards, as required under section
364{a){8). In fact, prior to proposal of the
section 301(h) regulations, EPA
published a notice of availabilily of {is
State-by-State list of marine water
quality standards under section 304{a)(5)
(43 FR 13914, April 3, 1978), .o

The erme commenter also charged
that EPA had exceeded its statutory
suthority by allowlng contiguous zone
dischargers to demonstrate compliance
with section 301(h){1) by showing that
they could meet a State water qualily
standard for discharges into the
territorial seas. He urged that only
section 403(c) ocean discharge
guidelines could be used to demonstrate
complience with the requirements of
section 301{h){1} in the contiguous zone,
where State water quality stendards do

- not apply.

The term “water quality standard” is
a term of art in the Ac, referring only to
State water quality standarde adopted
or promulgated under section 303, It
does not refer to ather water quallty

- based pollution control requirements,

such as section 302 water quality relatod
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effiuent limitations, section 403(c) ocean”
discharge guidelines, or section 404(b)
dredged material disposal guidelines.
Furthermore, the legislative history of
the Act makes it clear that, Congress, in
using this statutory term of art in section
301(h}, expressly intended to refer only

- lo State water quality standards, HLR.

Rep. 95-830, 95th Cong. 15t Sess. at 74,
96 [1977); S. Rep. 95-370, 95th Cong., 1st
Sess. 45, 72 {1977). As noted in the April
25, 1978, regulatory preamble (43 FR
17488), EPA's proposed extension of
-State waler quality standards to the
contiguous zone for purposes of section
301(h}(1) was designed to resolve an
internal inconsistency in the statute

- which would otherwise have prevented

any contiguous zone discharger from
qualifying for a section 301(h)
modification. This construction is
wholly consistent with the intent and
purpose of the Act.

One commenter urged that a new

- paragraph be added to this section

requiring applicants to demonstrate the
existence of and compliance with a
State water quality standard for
coliform bacteria: Since fecal coliform
bacteria is not & parameter used to
define secondary treatment (41 FR
30785, July 26, 1976), such & requirement
would not be within the scope of section
301(h)(1). However, if an applicable
State water quality standard for

- coliform bacteria exists, section 301(k) .

ipermittees must meet any such
standard; EPA issuance of a modified
permit does nat change the water
quality standards requirements,

Sgction 125.61. Attainment or
maintenance of water quality whick
assuares protection of public water
supplies, the protection ond propagation
of a balgnced, indigenous population of
shellfish, fish and wildlife, and allows
recreational activities (formerly
£8233.13 through 233.15) This section

. consolidales in a single section the

- physical, biological, public water supply,

recreational, and stressed waters . -
criteria which were formerly contained
in $§233.13 through 233.15 and
233.11(a}(iv] of EPA’s proposed )
regulations. This organizational revision
is intended to clarify the
interrelationships between these )
requirements and eliminate unnecessary
duplication of criteria.

Another organizational change has
been made in these sections lo alleviate
apparent confusion during the comment
period concerning the difference
between regulatory criteria and
application requirements, respectively.
To clarify the distinction between these
two parts of the regulation, the

_ application requirements have been
shifted to the application format,

A. Physical Assessment. In its April

25, 1978 regulations, EPA proposed to
require applicants for a section 301(h)
permit to demonsirate that they met the
following physical dceanographic
criteria:

(1} Inftial dilulion ia of the order achieved
by accepted deslgns of multiport ecenn
outfalls at 200 or more feet and [v sufficient to

meel applicable watsr quality stondards
necessary for the protection of marine

communities in the environment affected by
the discharge under the moat demanding

aritical condftions which are fikely fo exist

during the lfe of any modified permit issued
under this part;

{if) Dilution water iz continuously supplied -

in an amount equal 1o the wastawater flow
times the dilutiea water {sic);

(iif) Pollowing inftlal dilution, the partlelly
diluted wastewater is rapldly and
permanenily carried away from the outfall,
nearshore waler use areas, and arces of
particular blologlcal sensitivily; and

(iv) Water quolity at the edge of the zone of
inltial dilution will protect fish, shellilsh, and
wildlife.

Inclusion of these physlcal criteria
was intended to refiect Congress’ Intent
that section 301(b} modifications be
granted oxnly for those marine waters
which, because of their unigue
hydrological and genlogical
characterstics, provide a high degree of
initial dilufion, dispersion and transport
of wastewater and other physical
oceanographic conditions which are
conducive lo the attainment of water
quality which assures proteclion of
public water supplies, recreationnl
activities, and a balanced, indigenous
population of shellfish, fish and wildlife.
Thus, while compliance with the
physical criteria contained in the
proposed regulation would not, in and of
itself, guarantee proleclion of valuable
water uses and marine life, It would
indicate the presence of & water quality
regime which is likely 1o be compatible
with the attainment or maintenance of
those water quality gbjectives. For
example, if partially diluted wastewaler
was not carried away from the outfall
site, the shoreline and sensilive
biological areas, or if initial dilution was
insufficient to reduce pollutant
concentrations below water quality
standards, indigenous populations could
well suffer adverse effects.

In EPA's proposed regulalions,
compliance with the physical criteria
was to be based on an assessment of the
physical oceanograghic conditions in
the vicinity of the applicant’s outfall and
the physical impact of its discharge,
This pbysical assessment requirement
served two other major functions in the

proposed regulalions. Firs!, it identified
the geographical area where water
quality paramelers and biological
impacts should be measured {the edge of
the "zone of initial dilution™) under
proposed § 233.14. Second, it provided
an analysis of wastewater dispersion
and transport which could be used to.
determine areas of potential public
waler supply, recreationsl, and
blolegical impacts under proposed

§ 233.18.

‘The physical criteria and physical
assessment contained in the regulations
promulgated today are essentially
unchanged from those in the proposed
regulation. EPA has made certain minor
changes in the physical eriteria and
assessment in response to public
comment. ’

1, Well-designed oulfall, In the
proposed regulation, EPA required
applicants {0 demonstrate that the initial
dilution of their discharge was on the
order of that achieved by accepted
designs of multi-port ocean outfalis at
200 feet or mote. The purpose of this
provision was not to establish a
minimum depth or & minimum dilution
requirement. Ratker, it was intended to
require applicants lo demonstrate, like
the California communities whick
testified in support of seclion 301(h),
that they had a well-designed outfall
and diffuber system which provided
inftial dilution, dispersion and trapsport
of wastewater appropriate to their
discharge volume and site conditions.
Because the proposed language
apparently created confusion, it has
been revised in these final regulations 1o
better convey EPA’s intent.

The requirement that an applicant
have a “multi-port diffuser has been
deleted because in some situations a
single-port diffuser may be appropriate.
In most waters, however, multiple port
diffusers would be neeessary to provide
appropriate dilution, dispersion and
transport of wastewaler,

2. Initial difution. The proposed
regulation required that applicants
demonstrate that their initial dilution, as
caleulated in the application format,
would be sufficient io meet al],
applicable State water guality standards
under the most demanding critical
conditions likely 1o occur during the life
of any modified permit. This provision
was meant to require each applicant to
demonsirate that, in addition to meeting
State water quality standards under
conditions dictaled by the State, it
would also meet applicable standards
using e conservative dilution model and
under assumed worst case conditions.
This demonstration will provide
additional assurance that physical
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copnditions at the-putfall site are
compatible with the.attainment.and
maintenance of recreational water nses,
piblic water supplies, and a balanced,
indigencus population,

o Critical conditions, In its proposed
regulations, EPA identified the following
three factors.of principal importance in
calculating initial dilution: ambient
current, waste flow rate.and ambient
density stratification. The proposed

" regulation required applicants to predict
initial dilution using.a “warst case”

.assumption for each of these Tactors —
i.e., zero .ourrent, maximum weaste fow,
and highest stratification.

Several commenters objected to the
requirement that worsticase or extreme
critical conditions be used in msking
initial dilution caleulations. One
commenier suggesied that normal or
average conditions be nsed, as more
representative of the day-to-day initial
dilution actually achieved. Still other
commeniers contended that *'critical
conditions” Tor each of the thrée faclors
were not adequetely defined in the
proposed regulation.

EPA:loes not agres that normal or
average conditions should be used to
caloulate inifial dilution. Tnitis] Allntipy
is a process of rapid turbulent mixing
between wastewater-discharged at
depth.and .ambient seawater, which
results Trom the.density differenfial
between fresh and saline waters,
Because the inifial dilution actually
achieved at a discharge site is highly
variable [depending on discharge
characteristics and environmental
conditions), measuring -complisnce with
water quality standards on the basis.of
average initial dilution would mean that
those standards might be exceeded 50%
of the time. Furthermore, this -
formulation would-be inconsistent with

* Cpngress' intent that water uses and
marine life ‘be protected underassuemed
worst'conditions!"

EPA does agree, however, that the
proposed regulatians did not fully define
“critical conditions" in a statistical
sense, and acooidingly has provided a
more precise definition of-that term in
the regulations promulgated today. The
finel regulutions permit the applicant, in
<talculating both the dilution facter and
the zone of initial dilution, to use the
wors! ten percentile on a representative
cumulative frequency distribution of
data describing densities and currents.
Applicants should not use this value,

- however, if they are awareof any -
scientific evidence which indicates that
more conservative values shouldbe
used 1o protect designated water uses or
& balanoed, indigenous population. Nor
should this value be used if the density

and current dats have not been obtained

. overa sufficient period of ime to be

representafive of conditicns which may
occur during:thelife of the permit.

The use of‘tenpercentile values wili-
still result in a conservative prediction
of initial dilution—i.e., a-value which4s
exceeded most of the time. Because the
regulations require initial dilution valaes
to be ‘based on several factors, erch
taken ut the worst tenpercentile, the
‘probability that the predicted initial
dilution will be exceeded js ikely to be
greater than A0%. For this reason, an
initial .dilution walue computed in the
manner required by these regulations
will provide EPA with s reasonable
indication of whether a water quality
regime islikely to/be vompatible with -
the protection -of marine life,
recreational interests and public water
supplies even during“worst case” . -
environmental conditions. The latter
include periods of high wastewater fiow,
low background water.quality,
exceptional bioclogical aciivity, low .
Hushing:red-extreme highand low
density stratification. As a resultof
comments received, a number of
changes have been made with respect to
the critical.conditions calculation
required by these final regiilations,
including:

i. Zero current.'EPA’s proposed
definition of critical conditions required
applicants {0 calculate initial dilution
assumning zero current, Several
commenters criticized this requirement
as foo restrictive; others argued that it
ignored site-specific conditions, and waes
therefore meaningless.

EPA has éliminated the zero ciyrent
assumpfion in revising the definition of
ctifical conditions. Bince currents do .
affect the initia} flution achieved by a

' discharge, the Agency believas it is

reagonalile fo gllow amodest amount of
current (thelowest ten-perceniile) in
predicting initial dilution.

The effect of incorporating currents at
the lowest ten percentile on calculations

of inifie] dilution will generally be fairly

small. For a site with paraistent, sirong
current, forexample, allowing currents
at the worst ten percentile could double
the initial -ditution values calculated -
with zero current: in.cases where fhe
worst'ten percentile is in Tact zero, it
obviously will have nd elfect. Mast
values will lie somewhere between
these two extremes. As noted sbove,
when coupled with other environmental
conditions at the worst ten percentile, .

* this'will still result in a conservative

prediction of initial dilution.
ii. Wastewater fiow. The proposed

. regulations required applicants to

calenlate initial dilutionbased on &

.
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range of wastewater flows, Including
minimum, average and maximum flow.
This reguirement was included 1o
provide an estimale of the range of .
initial dilution values which might result
from -variations in Tiow rates.

In response to comment, EPA has ro-

.examined this proposed requirement

and has decided that since the
maximum flow rate is the most critica)
flow condition fer calculating initial
dilution, initial dilution valtes based on
averuge or minimum Hows are nol
essential to an Agency determination of
whether an applicant meets the phygical
criteria in this section. Accordingly, the
final regulation requires that applounis
caleulate inftial dilution using only the

- maximum flows representative of the

worst two fo three hours per.day,
ii. Vertival ambient density
siratification, A number of commenters

- requesied that EPA more clearly defins

tlie vertical ambient density
stratification conditions-which aill b
considered eritical for purposes of
calculating initial dilution. In response
to these comments, EPA has revised the
final regulations 1o clarify that the most
adverse stratifitation is the vertical
density distribulion which profluces the
largest difference in density over the
height-of-rise of the wastewater plume,

For periods when the vertical density
gradient is non-lineer, the worst-casp
siratification may be difficult lo
estimate. Therefore, applicants should
evaluate a substantial amount of datg
from both the discharge site and the
nearby ragion before selecting & vertical
density profile in prediciing initia)
dilution.

{h) Model forcalsulating initial
difution. In its propused regulations,
EPA recommended that g speclfic
mathematical plume model be used to
calculate initial dilution. A numberof
commenters asked whether EPA would
permit the use of other models and, 1f 5o,
how the modeling resulls would be )
evaluated in the physical assessment.

There is no single model or set of
models which is universally
acknowledged as approprinte for
making the compultations requirod by
thesg regulations, in recommending the
use of a particular model n its proposed
regulation, EPA was not suggesting that
the Agency would not consldar resnjtg
obtained from using other mathods,

‘Rather EPA’s Intentions were (1) 10
provide applicants with the sssuranoe
that a particular yaethod for compuiing
initial dilution had Agency approval; {2)
to establlsh a standard reference by
which other models could be ovaluated:
and (3) to simplify nnd expedite EPA'y
application review process and
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decision-making, since the Agency
would not need to evaluate plume

1 models, but ¢nly the results of those

models,

In response to commenters' inquiries
about other approved methods for
calculating initia] dilution, EPA in the
section 301(k) Technical Support
Document, has recommended two
additional plume models, As noted
above, applicants are not required to
use those methods; if they use another
method, however, they must describe
that method in detajl and demonstrate
that the results are in general agreement
with those which would be obtained
through use of EPA's recommended
methods. — : )

[c) Miriimum initial dilution. A,
number of commenters suggested that
EPA establish a minimum dilution ratio
to beé met by all applicants {e;g. 50:1 or
100:1) in order to reduce what they
characterized as the vagueness of this
section, :

The legislative history of section
301(h} indicates that Congress intended
applicants to demonstrate that they
would achieve “rapid dispersion (e.g., 45
seconds) of wastewafer and wastewater
constituents” (1577 Leg. Hist, at 259). In
its April 25, 1978 regulafions, EPA
proposed that applicants fulfill this
requirement by a showing that they
could meet water quality standards after

“initial dilution—i.e., that wastewater
dilution would be sufficiently rapid
during the first minute or so of discharge.
to protect designated water uses.

Although EPA has taken initial
dilution into account in developing its
section 301{h) regulations, it has been
unable to establish—either on the basis

* of legislative history or scientific
considerations—a minimum dilotion
ratio which would eliow all dischargers
to meet State water quality standards or
otherwise comply with sections 301 (h}{2)
end 101{a}{2) of the Act. For these
reasons, EPA has not included e
minimum dilution requirement in these
final regulations.

d. Zone of initial dilution. In the
proposed regulations, EPA required
applicents to calculate, in the physical
assessment section of the application
format, the size, shape and location of
the region encompassing all critical
initial dilution configurations. This
region, which EPA termed the “zone of
initial dilution™ (ZID), established a
boundary beyond which State water
quality standards and & balanced,
indigenous population must be
maintained. EPA received a number of
comments on both the concept and

.methed of calculation of the ZID.

One commenter expressed concerns
that the calculation of the ZID does not
take into account biological condlitions
within the ZID. EPA agrees thot Lhe
methods it has proposed for catculaling
the ZID are strictly based upon physical
characteristics of the discharge plume.
Factors which affect the biological
integrity of the immediate discharge site
are not considered in ZID compulation
(except where State regulations require ,
i),

In order to clarify the guestion of
biological considerations, EPA has
added criteria to the biological
assessment sectionof the application
format relating to (1) proteclion of a
balanced, indigenous population and
migratory pathways, and (2) the absence
of ecologically significant
bioaccumulation of toxic pollutants
within the ZID of discharges into saline
estuarine waters, Additional
explanalion has been provided in the
case of acean discharges, lo polot out
that ecologicel allerations which might
occur within the ZID of such discharges
must not constitute najor impnets
affecting the balenced, indigenous
population, nor may such impacts
extend beyond the ZID, Therefore,
applicants should be aware that while
size and shape are important lactors in
the physical assessment of the ZID,
biologicel conditions occurring within or
beyond the ZID will be declsive in
determining whether or not an
application is approved.

In response to angther commenter
who suggested that any proposed ZID
should cenform to State requirements,
the final regulations now require that
the proposed ZID be no larger than that
allowed by State regulations on mixing
.zopes or inltial dilution zones.

A number of commenters also
suggested that EPA establish a
maximum size for the zone of initial
dilution. As noted above, the zone of
Initia] dilution can enly be calculated on
a case-by-case basid, considering site-
gpecific conditions, if it is to be wseful to
EPA in evalualing section 301(h)
applications,

One commenter suggesled that unless
EPA established a maximum zone of
initial dilution, dischargers, in an
attempt to maximize the use of a zone of
initia] ditution in order to assure
compliance with water quality
standards, would build enormous
diffuser systems which weuld
patentially disrupt large areas of the
marine environment. As a practical
malter, economics, maintenance

-problems, and physical stability of the

outfall will place practical limits on
lengihk of both the pipeline and the

"
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diffuger syslem. The requirements
discussed in section Z.a.{ii}, above, and
required by § 125.61 of the regulations
should similarly remove any incentive to
create an abnormally large cutfall and
diffuser system simply to maximize the
use of a ZID for purposes of these
regulations. -

In response o public comment, the
Agency has clarified how EPA-
recommended methods are to be used in
celculating the ZID and bas added an
altemetive, simplified method for
compuling the size and shape of the
zone, This latter method will yield a
technically sound estimate of the size of
the zone of initial dilution which would
otherwise be oblained by making the
detailed celculations which are set forth
in the application format. This

alternative will simplify the application -

requirements for those POTWs which
choose not 1o make the detailed
colculations. However, applicants
should note that in some cases (e.g.,
where there are strong, persistent
currents), the gimplified methad may
result in 8 smaller estimated ZID than
that which would be arrived at through
the detatled calculations, This simplified
method sets the width of the ZID as
approximately twice the depth of the
water plus the width of the diffuser, and
the length of the ZID as twice the depth
plus the length of the diffuser.

3. Wastewater/difution water
exchange. EPA has made two changes
in lke propozed requirement that

dilution water be “continuously supplied

in an amount equal to the wastewater
How times the dilution water.” First, {he
term “dilution water" in the proposed
regulalion should have read “dilution
factor." This has been correcled in the
final regulation. (See § 125.61(a){1){iii)).
Second, because it is virtually
impessible to demonstrate, as a
stalistical matter, that dilulion water
will be “continuously” supplied in the
volumes specified, the final regulation
has been revised to require applicants to
show that the required wastewater/
dilution water exchange will be
achieved for a very large percentage of
time, )

4. Transport and dispersion. This
section has been revised lo clarify that
applicants must demonstrate that solids,
as well as other wastewater
conslituents, will be transporled away
from water use and biologically
sensitive areas.

Some commenters questioned thea
level of detai] and purpose of the
questions in the physical assessment
relaling to this requirement. In response,
EPA bas made minor revisions to
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provide morellexibility in data
requirements,

5. Protection.of fish, shellfish and
wildlife. Because proposed
§ 233.1(c){1)(iv]) contained requirements
which overlapped with those in other
sections .of the regulations, this section
has been deleted from the final
regulations. . .

6. Other.ssues, 8. Minimum depth
limitation. A-number-of commenters
suggested that EPA-establish a minimum
depth criterion for.ocean dischargers to
reflect the fact that section 301(h) limits

"the availability.of modified permits to
dischargersinto “deep”ocean waters
{or other waters with:hydrological and
geological:characteristics which are
necessarydo “allow compliance with
sections 301fh)(2).and 101{a)[2}."

There ismominimum depth limitation,
shont of a very sheilow one, which
would conclusively preclude the
attainment of these statutory chjectives
in everycase. For example, a POTIV
with a low volume, essentially domestic
flow night be able 10 mept these
objectivesin Xifty Ieet of swiffly moving,
well Dlushed ocean waters; Jor a larger
discharger, two hundred Teetamight be
required. As a-result, EPA has been
unable to establish a scientifically
defensible minimum depthlimitation for
inclusion in the final regulations.

Une commenter suggested that the
term "deep” should be givena

.significance apart from designafing
ocean waters in'which the requirements
of sections 301(h}(2}and 101{&)(2) could
be achieved, This commenter apparently
believes that:Congress had a specific
minimuwm depthlimitation in mindwhen
it enacted section 301(k),

The-only depfh figure which appesrs
in'the legistative history-of section
301(hJds "“two bundred feet", (see, €.,
1977 Leg. Hisl.:at 259 and 322), the
approximate depth of the.outfalls of the
Celifornia POTWs which testified in
supportof a modification.of secondary
{reatment reguirements for marine
dischargers. However, there is no
evidence that Congress intended this
figure to establish a minimum depth for
oceandischarges. Furthermore, sucha
limitation would automatically preclude
all but approximately half a:dozen
ocean disphargers from even being
considered for a modification.

Moreover, any minimum depth
requirement which was not related to
the objectiveswof sections 301{h)[2) and
101(a)(2) would lead te absurd results.
For example, it would require EPA to

deny a modified permit 1o POTWs

- which.could demonstrate that fheir
discharges would fully protect
designated water user.and marine life

simply because they were not located in
the reguisite depthof svater, POTWs
with olitfalls Jocaled in avaters which
were a few feet short of the requirement
wonld be barred at the threshold even
though, all otherfactorsibeing equal, the
depth differential would have ao
environmental signtficance. Some
dischargers would have to relocate their
outfalls, at substantisd expense, even
though the additional depth, per se,
would not afférd any additional
environmental benefits. It is unlikely
‘that Congress-could have intended such
results. Furthermore, there is

- considerahble scientific knowledge to

suggest that depths greatly in excess of
two hundred feet:may be unsatisfactory
for purposes of sections.301(h){2) and
101(z}(2), because they exhibit
geophysicdl features which prevent
adequate dispersion.dnd fransport of
waslewater following.initial dilution.

b. 2ther reguirements. One
commenter.suggested . that EPA (1)
identify in its regulations those specific
geological.or hydrological conditions
known 4o preventeffective wastewater

of their discharge on public water
supplies based on the analysis of actudl

" or projected wastewater iransport and

dispersion required by the physicul
assegsment.

Except for this modification, and a
few other clarifyiog changes, 1his
section is essentially nnohanged from
the way it appeared in the proposed
regulations.

C. Biological Assessment. Section
233.14(d) of EPA's proposed regulations
required applicants lo demonstrete the
existence of a bolanced, indlgenous
population of shellfigh, fish, and wildlife,
as defined in proposed § 233.1(h),
immediately beyond the boundery of the
zone of initial dilution. This
demonstration was t¢ be made by
means of a bioclopicnl assessment,
consistingof a biological impuct
queslionnaire supported by a thorough
summary of biologlcal conditions at the
applicant’s existing outfall site and
appropriate control s{tes.

The showing that less than secondary
treatment will not interfere with the
atiainment or maintenance of a

dilution, trensport,aand dispersion {e.g, . balanced indigenous population Is

sills, fjards).and;(2) prohibit.madified
discharges into waters with these

- characteristics. EPA has mot adopted

this approach baoausg the.effect of these
various conditions-—which are

discussed inithe Technical Support
Document—must be determined on.a
casg-by-case basis. Where such
characteristics do prevent circulation
and flushing adequate to protect
designated water uses.and marine life,

" the discharge will beunable to meet the

requirements .of this section.and no
modified permit-will be granted.
B. Public WaterSupply Impact

" Assessment EPA's proposed regulations

also required .applicants to demonsirate’

- that their discharge svould mot adversely

affect public svater supplies, based.on
an assessment of the effect of the -
discharge.on.desalinization plants with
intakes located within a ten mile radius
of the epplicant's outfal], .

Because of the limited applicability of
this requirement, it was the subject of
very few.comments, One commenter.did
question EPA’s use of a ten mile limit Jor
identifying poteniialimpacts on public
watersupplies. Although:EPA believes
that, as a general matter, a.discharge
will have noimpact .on public water
supplies.outside this Umit, it is possible

- that under some hydrological or

meteorological circumstances,
wastéwster components could be
identified as far.as ten miles from the
discharge. Accordingly, in the final
regulations published today. EPA is
requiring applicants to-assess the impact

HeinOnline -- 44 Fed. Reg.

perhaps the most important.and most
difficalt requirement under seotion
an1{h)(2). EPA received extensive
comments on this section, espaclally {ts
definifon of balanced, indigenous
popuiation, and the biological
assessment raquirement. In responae Lo
comment, the definition of balanoed,
indigenous population has been
clarified; impact criterin have been
established for the area within the ZID;
and the.questionnaire and biological
conditions summary have besn
expanded-and clarifiad. These changes,
as well as EPA's responses to other -
comments, are discussed below.

1. Definition of "halanced, indiyenous

' population”, In ita April 25, 1978

regulations, EPA proposed that an
applicant-demonstrate the presence of a
balanced, indigenous population basod
on evidence indicating that the
structure, composition and function of
marine communities near the applicant’s
outfall were comparableto (1) those of
healthy marine communities existing in
nearby wnpolluted watars; or {2} ihose of
communities reasenably expecled to
repopulate the polluted area from
unpolluted areas ¥ the source of
pollution were removed,

The first part of this definition
reflected Congress' expectation that the
existence or non-existence of a
balanced, indigenous population would
be demonstrated based on “comparative
ecosysteme . .. . in nearby waters-(and)
evidence . . . (that) the ecosystems
which exist in the areas of these putfally
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are identical to those which live in
uppolluted environments” (1977 Leg.
Hist. at£48). The second part of the
definition incorporated Congress' intent
that:

« « « the interim water quality standards he
that condition of aquatic life which existed in
the abseace of pollation . . . Restoration of
aquatic ecosystems which existed prior to the
introduction of poliution from man’s activities
is an impoztant element of the resioration
and mainterance of the biological, physical
and chemical integrity of receiving waters.
{rd.} . :

-- Although EPA received numerous

comments an ite proposed definition,
noce watranted snhstantix txifv:iu.;il:n:h of
the proposed regulations. o e
definition of balanced, indigenous
population: has been reworded for
purposes of clarity in these final
regulations, the content remains the
saine.

A number of commenters suggested .

- that the balanced, indigenous population
test be based or a comparison between
the marine populations which would
exist in the vicinity of the applicant's
modified discharge and a secondary
discharge, respectively. The Act clearly
does not require snch a comparison and

*the legislative history indicates that
Congress did not intend such a
comparison. See e.g., 1977 Leg. Hist. at
448, 1052,
Other commenters objected to the
) requirement that the populations at the
outfall site be measured against
populatiens existing in an unpolluted
environment. As discussed in section F,
below, where applicants discharge into
~ walers where adverse biological
impacts are caused by sources of
pollution other than the applicant’s
discharge, EPA believes it is apprapriate
to compare marine communities at the
ontfall site with those at a reference site
under comparable environmenta) (and
poHution conditions}, but absent the
applicant’s discharge, to detexmine
whether the applicant's discharge in any
way coniributes to the adverse impact.
In those siteations where the applicant's
discharge is the sole source of the
impact, however, the legislative history
is clear that the applicant must
demonstrate that “the ecosystems which
exist in the areas of these outfalls are
identical {0 those which live jn
unpolluted environments.”

One cominenter urged EPA to
establish & deadline by which
repopulation or re-establishment of
natural communities would have to
cccur following the improvement of an
applicant’s discharge. EPA believes that
exisling dala are inadequate to specify a

) '

time frame which would be approptiate
for all discharges.

Still another commenter suggestad
thal marine ecosystems nl the outfall
site be compared not to ecosystems
which "might have existed siace the

beginning of time"” bul to ecosystems of

more recent origin, Although no specilic
time period was suggested, the
commenler apparently wanted EPA {o
date a balanced, indigenous population
from some point in time after
commencement of an applicant's
discharge. As nated above, this would
ba conirdry to Congress® intent that a
balenced, indigenous population date
from “prior to the Introduction 6f
pollulion from man's agtivities.”

2, Impacts within the zone of initial
dilution. Neither section 301{h}(2) nor ils
legislative history speciiies the location
at which an applicant must demonstrate
the existence of a balanced, indigenous
‘populalion of marine life. If EPA had
required that the demonstration were
required to be mage at the point of
discharge, then it would be unlikely that
any discharger could qualify for a
modified permit. Therefore, in its April
25, 1978, regulations, EPA, proposed to
establish an area immediately
surrounding the discharge in which
some adverse biclogical impzet would
be aliowable,but beyondwhich o
balanced, indigenous population musi
be maintained. Becnuae section 301(h)
was enacted on the premise that the
thorough flushing wnd dilution of
wastewater provided by certain marine
waters would allow ossitilation of less-
than-secondary discharges without
adverse biologicat impact, the area
chosen by EPA was the zaze of jnitial
dilution, that area of incomplete mixing
between effluent and seawater,

A number of commenters criticized
EPA for fuiling to establish any controls
on biological impacts within the zone of
initiel dilution, no matter how severe.
EPA agrees that afthough a certain
impact within the zone of initial dilution
in the case of ncean discharges is
inevitable, it should not be extreme or
exiend beyond the ZID. For saline
estuerine discharges, balanced,
indigenous populations and migratory
pathways, must be maintained both
within and beyond the zone of initia)
dilution.

In the final regulations promulgated
today, therefore, EPA Is requiring al!

" applicants to demonslrate that their

discharge does not cause major adverse
biological impacts within the ZID,
parlicularly impacts which are likely to
affect marine life outside the ZID,
Examples of uzacceptable impacls
would include, but are not limiled to, the

destruction of distinclive habitats of
limited distribution (e.g. coral reels,
nursery and spawning grounds, and
shallfish, grass and kelp beds); the
presence of disease epicenters: and the
occurrence of phytoplankion blooms
that result in serious oxygen depletion in
the water column, causing the death of
fish, sheilfish or other marine organisms,
or resulting in the accumulation of
toxins in commercially harvested fish
and shellfish.

EPA does not believe that the
restrictions applicable to ocean
dischargers will be sufficient tp
adequately protect estuarine
communities. Estuaries are seri-
enclosed, highly productive ecosystems
subject lo finile limitations on .
wastewaler exchange and dilution,
which serve as gpawning and nursery
grounds to numbrous species of fish and
shellfish. Due to their uniqueness
esluaries are considered a resource of
relatively greater biological significance
than open coastal waters. In fact,
commenting on EPA's proposed
regulations, the National Oceanic and
Almospheric Administration (NOAA)
slated that it knew of no coastal -
estuarine waters where it could
confidently predict that a modification
of secondary treatment requirements
would not cause serious adverse impact.

For these reasons, EPA is requiring
eshuarine dischargers to demoastrate
nol only that there will be no extreme
impacis within the zone of initia}
dilution, but also that both the area
within the zone of initial dilution and

the estuaripe system as a8 whole will be
only minimally impacted by their
discharge. Three criteria must be met.
Firat, the health, structure ard function
of the benthic community within the ZiD
must nol differ substanlially from that
oulside the ZID, Secand, the ZID must
not interfere with migratory pathways,
Finally, toxic pollutants and pesticides
must no! accumulate in either sedimenys
or biota within the ZID at levels which
would cause adverse impacts.

EPA expecls that only dischargers of
predominately domestic wastes will be
able to meet these criteria.

3. Impacts outside the zone of initial
dilution. In its proposed regulations,
EPA required applicants to establish the
exislence of a balenced, indigenous
population al the “edge” of the ZID.
Several commenters were apparently
confused by this requirement.

In using the term “edge”, EPA did not
intend to suggest that applicants should
restrict their biological assessment to 2
narrow line separating the interior of the
ZI) from the exterior. Since marine
communities inhabit a much broader
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area than the line marking the perimeter

of the ZID, such & definition would

obviously preclude a thorough-

.. examination of all aspects of the
ecosystem. .

Rather, it was EPA's intent to have
applicants assess biclogical impacts
beginning immediately outside the ZID,
and extending as far as necessary to
establish that a balanced, indigenous
population existed everywhere outside
the ZID. . .

As discussed in the section-by-section
analysis of the public water supply
impact agseasment, above, and the -
recreational assessment, below, a
number of commenters correctly noted
that, as a result of wastewater
dispersion and transport, A marine
diacharge may have adverse biological
impacts far beyond the edge of the ZID.
The final regulation published today has
been clarified to require applicants to, -
demonstrate that a balanced, indigenous
population will be maintained not only
immediately beyond the ZID, but algo in
any other areas outside the ZID affected .
or potentially affected by the applicant’s
discharge. Thus, where an applicant's
discharge permits the maintenance of a
balanced, indigenous population
immediately beyond the boundary of the
ZID, but adversely impacts an area at
some greater distance, the applicant
would be denied a modified permit
under these final regulations.

One commenter suggested that
applicants be required to measure .
biological impacts not at the edge of the .
ZID but at a point five hundred meters
from the edge. Because no justification
was given for using this distance, and
because It would have the effect of
substantially increasing the area in
which adverse impact would be

-permitted, EPA has rejected this
approach. .

4. Predicting biological impacts. EPA
Feceived numerous comments on the
issue of whether the impact of proposed
outfall improvemeitts on marine
communities could be accurately

- predicled, and, if 80, how much and
what type of data applicanis must
submit in order to carry their burden of
proof-under section 301(h}. - _

Some commenters felt that it was
possible to make a reasonable -
predictive judgment about the biological .
impact of a future discharge. One stated |
that near-field and far-field dispersion
models would predict initial dilution
under any modified discharge condition
and that an sssessment of probable
environmental effects, could be based on
these modeling data. Another suggested
that "reasonable projections of actual .

+ Impacts (could be extrapolated from the)

lerge body of actual field data on
outfalls of various capabilities and
geographic areas.” Other commenters,
however, seriously questioned whether
such predictions could be made with the
degree of scouracy and cerlainty

.

- required by statute, and noted that, in

any-event, they would be less reliable
than-analyses of existing effects.

On the issue of data requirements and
burden of proof, some commenters
contended that applicants projecting
future biological impacts should bear no
greater burden of proof than applicants
describing existing effects. Others * |
suggested that applicants seeking a
modified permit on the basis of
proposed outfall improvements should
be required only to make a gensral
showing that adverse impact was
improbable or unlikely. Still others
abserved that the applicant’s burden of
preof in these situations would be
extraordinarily difficult.

. EPA agrees that while the burden of
proof for all dischargers is the same—

-Le., all must demonstrate to EPA's

satisfaction that they meet the criteria
set forth in this section-—the
uncertginties inherent in predictive

analyses will make it more difficult for

POTWs seeking a.modified permit
based on outfall improvements to
sustain this burden. As discussed in _
Section ILA.2,, above, EPA believes that
it is generally extremely difficult to
make accurate predictive analyses of
discharge impact.

Applicants seeking a modified permit
based on treatment or outfall
modifications should, therefore, be
prepared to submit substantial
additionel data to compensate for the
lack of direct, empirical evidence of
impact {see section E helow), As a

.general matter, this will require more

than general extrapolations and
comparisons, since the Act dlearly
requires detailed, site-specific analyses .
of biological impact. :
5. Bioaccumulation, EPA received a
number of comments urging that, since
bioaccumulation might not be detected
in field surveys, the Agency's
regulations should reguite applicents to
submit evidence that toxic pollutants
and pesticides are not bioaccumulating
in biota in the vicinity of their discharge.
Seme comunenters urged simply that
some type of bioaccimuletion data be
supplied. Others were more specific,
suggesting that applicants be required to
analyze representative aquatic
organisms at the discharge site for tigsue
concentrations of toxic pollutants or for
the levels of detoxifying gnzym
systems. .

-

-
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In response to these comments, EPA
has included a question in tho marine
hiological assessment questionnaire
requiring the applicant te determine i{
there is ¥, . . an abnormal body burden
of any toxic material in marine
organisms collected within or beyond
the zone of inltial dilution" (Question 7-
8). The data necessary to support the
applicant’s response to this question will
vary with the composition of the
applicant's efflient. Where the ciemicol
analysis required by section 125.04
indicates that the applicant's dischargo
contains no toxiz pollutants or
pesticides, or where the concentrations
and mass emissions of such subslances
are extremely low, logal environmental -
agencies should be contacted to
ascertain whether bioacoumulation
studies have been made for that
biogeographic area and svhether such

. atudies have revealed any accumulation
of toxic materials in the (issues of
marine organisma. If bioaccumulation
studies exist, the applicant shoutd
provide copies with its application, and
include a compariaon of the study
populations with those present within
and beyond the ZID. If no
bioaccumulation studies exist, the
applicant should provide a lis! of all
1aboratories, departments, and apencies
which were contacted.

If the chemical assessment of the
applicant's waste stream indicntes that
toxic materials are present, the
applicant will be expected to conduct
tissue analyses of marine organisms at
the outfall site as part of its monlioring
program if a modified permit is grantod.
The organisms should be examined for
toxic pollutants and pesticides
demonstrated to be present in the

_applicant's wasle stream.

Given the exiensive date already
required in the biological agsesgment,
combined with the lack of available
standardized procedures for analysis of
detoxifying enzyme systems, EPA doos
not find it necessary to require enzymao
data, as suggested by one commentor.

EPA also disagrees with the implicit
recommendation by certain commenters

v that all applicants, regardless of the
cheracteristics of individual waste
streams, be required to perform
laboratory tissue analyses for all 65

- toxic substences. Accordingly, EPA sees
very little to be gained in requiring
applicants to conduct tissue analyses for
pollutants which do not show up In the
chemical analysis. However, for
applicants receiving modified permits,
the biomonitoring program may Include

* arequirement for lissue analysis,

Section 301(h) requires that applcants
‘must establish a system for monitoring
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the impact of their discharge on &
representative sample of aquatic.biota,

"~ tothe extent practicable. Applicants

)} who claim that in situ bicassays are not
feasible must provide an alternate
method of meeting this requirement,

6. Use of bisassays. In its proposed
regulations, EPA required applicants to
conduct a toxicity bioassay (96-hour
LCs,) as part of a general wastewater
characterization (43 FR 17508). During
the comment period EPA received
severa] inquiries as to how the results of
the bicassay would be interpreted sinca
its function in the decisionmaking
process was not identified in the
proposed regulation. Another
commenter stated that “the only feasible
way to determine the impact of
pollutants on biots at this time is by the
- bioassay technique using a 668-hour TLM

on a representative number of

organisms,”

In response to these comments, and

suggestions that the bioasseys be used
" for anything from an evaluative factor to

a passffail criterion, EPA hag re-

examined its proposed bioassay

requirements. There are two basic
problems associated with running and

- interpreting binassays on municipal
wasle discharged to the ocean, namely,
conducting bioassays with fresh water
effluents and marine organisms and
correlating laboratory bioassay results
with field impacts. EPA hes developed
procedures, using salts to adjust the
salinity of the wastewater, which make
it possible to run a bivassay which will
accurately measure the acute toxicity of
the wastewater. Nevertheless, EPA does
not have sufficient information at the
present fime to correlate a particular
laboratory bicassay result with the

existence or non-existence of a

balanced, indigenons papulation either

within or immediately beyond the ZID,

For this reason, and because other

biological data requirements adequately

provide the basis for evaluating
.ecological effects, the requirement that
applicants mn a 86-hour LCs, has been
deieted from the wastewater
charactedzation.

7. Other issues. Numerous
commenters criticized the data requnired
by EPA for the biolcgical assessment as
unnecessarily elaborate. One
commenter contended that no biological
assessment should be required where
the applicant demonstraies compliance
with applicable water quality standards,
Qther commenters characterized the
proposed biological requirements as
“extend(ing) beyond the realm of the
standard outfali monitoring (and as)
more relevant to a major research
project.” These commenters proposed-

that biological assessment of outfall
effects be limited to: (1) acute data (fish
kills, aigae blooms), {2) chronic data
(disease, abnormalities and
biogccumulation of toxics), and (3) an
evaluation pf “seagonal paltems of
distributions and abundance.”

Limiting the biclogical assessment to
a few biological paramelers would not
provide the information necessary to
make a section 301(h) determination.
The requirement does “extend beyond
the realm of stondard cutfall
monitoring" as this is necessary lo meet
the requirements of section 301(h)(2).
Compliance swith applicable State water
quality standards is essential and
required by the statute, but Congress
clearly intended applicants lo make

-additional, direct, site-specific
demonstrations under section 301(h)(2)
of the existence of a balanced,
indigenous population ol shellfish, fish
and wildlife.

D. Recrentionn! Impact Assessment.
In its proposed regufetions implementing
sectipn 301¢h)(2), EPA required gn
applicant lo demonsirate, based on a
detailed analysis of the impact of lls
discharge on existing and potential
recreational activities within a three-
mile radius of the outfall, that the
discharge would permi! the attainment
or maintenance of water quality which
would aliow recreational aclivities, and
comply with State waler quality
standards designed to protect
recreational water uses,

Two changes have been made in this
seclion in response to public comment.

1, Impact orea. Several commenters
questioned EPA’s proposed requirement
that recreational imprcts be analyzed
within g three-mlle radivs of the sutfall,
One commenler recommended that “this
be reduced to that distance required to
reduce pollutants to ambient receiving
water conditions by mixing and
dilution.” Another stiggested that the
three (3) mile radius *'js far too ghort,
given the sbility of finfish to be
contaminated by an outfall and then
travel or migrate far more then three
miles from the outfall in 2 matler of
hours" and urged that consideration of
recreational fisheries with a radius of at
least ten (18) miles be required.

Although under most clrcumstances
the Agency would not anticipate
adverse recreational impact beyond a
three-mile radius, the limitation is
somewhat arbitrary aince adverse
recreational impacls may ccour in some

' circumstances beyond the three-mile

boundary. Accordingly, in these final
regulations, EPA has eliminated the
requirement that applicants evaluate
recrealional impacts within & uniform
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geographical ares, and instead will
require applicants to analyze
recreational impacts withizthe area of
potential discharge impact, as identified
in the analysis of wastawater dispersion
and transport required by the physical
assessment, This should provide a much
beller indicator of the actual areas
where an applicant's discharge is likely
to have an effect on recreational water
USEE:

2. Federal, State and local restrictions
on recreational aclivities. EPA zeceived
conllicting comments on its proposed
requirement that an applicant include in
its recreational activities analysis a
discussion of State, Federal or Iocal
resirictions on shellfishing and other
recreational aclivities in the vicinity of
its oulfall. Sore commenters felt that
such restrictions (particularly shelifish
closures) are routinely imposed on a}]
sewage outfalls, irrespective of the
degree of waslewaler treatment
provided, and should not be deemed a
basis for denying a modification.

EPA agrees that it makes Little sense
to deny a modified permit on the basis
of a skellfish closure, swimming ban or
other recreational restriction which is
imposed on an applicant’s outfall simply
because it is discharging mumicipal
waslewater. However, there may be
some circumstances where the level of
treatment dpes affect the nature of the
:Ieat:icllnn. For example, a shellfish

osure area for a raw dischargs be
much larger than that imposed m:-?da
secondary discharge. In these cases,
EPA believes it is appropriate to
conclude that recreational restrictions
are attributable to the applicant's level
of treatment, that its less-than-
secondary discharge has an adverse
impect on recreational activities, and
therefore that no modified permit should
be granted. The proposed regulations
have been revised to reflect this
concept

3. Other issues. Several commenters
suggested that an applicant should not
ke required to submit a detailed
inventory of recreational activities
unless its discharge would violate State
waler quality standards. Since no
modification will be issued for a
discharge which does {or will) not
comply with Slale water quality
stendards, the suggested approach
makes llitle sense. Additionally, since
the Act requires applicants to
demoastrate that they will meet the
reguirements of secfion 301(h} in
addilion to water quality standards
under section 301{b}{1}(C), Congress
apparently meant that mere
demonstration of compliance with State
water quality standards would not

—
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necessarily be sufficient to show
compliance with sections 301(h}(2) and
102(a){2). Accordingly, in the final
regulations EPA has relained the
requirement that el dischargers provide
an in-depth snalysis of the impact of
their discharge on recreational
activities,

E. Additional application
reyuirements for improved discharges.
As discussed in some detail in section
iL.A.2, above, these finel regulations
have been revised to allow POTWs to
apply for a modified permit based on the
projected impact of their discharge after
completion of well-planned
improvements in their outfall/diffuger
aystem, in wastewater treatment, or

+both.

The regulations assume that proposed
improvements are designed to alleviate
adverse physical, recreational or -~
biological impacts at the applicent's .
current site which would preclude
granting s modified permit for its current
discharge. They require applicants to (1) :

* document those adverse impacts by

completing a physical, biological, public.
water supply and recreational impact
asseasment for their current discharge;
(2) provide finel plans for all.
improvements and computations for any
changes in discharge volume, flow rates,
initial dilution or other factors which
will result from such improvements and
are likely to affect the impact of their
discharge; and {3) demonstrate in detail
how the completion of improvements
will eliminate all identified impacts
caused by their current discharge and
assure compliance with the physical,
biclogical, public water supply and
recreational impact criteria contained in
this section. :

This analysis, however, should be
tailored to site-specific conditions, Thus,
for example, where natugai conditions
preclude certain recreational activities
{e.g., extremely cold water temperature
limiting swimming and diving), the
applicant need supply enly & brief
explanation under this section. On the
ather hand, where a discharge is located
in an area currently used for, or
conducive {o, recreational activities, a .
much more extensive demonstration will
be required. . :

One commenter proposed that the
demonstration required under this
seclion be based on a comparison of the
Impact of the applicant's less-than-
secondary discharge with a secondary
effluent. EPA disagrees. Consistent with
the Act, its legislative history, and other
sections of these regulations, the .
regulations promuigated today, like the
proposed regulations, require the
assessment under section 301(h)(2) to be

~an applicent include outfall relocation, it

made on the basis of the actual or
projected impact of the applicant's
discharge, ot in comparision lo the
impact of a secondary discharge,

Where the improvements proposed by

should also prepare a physical,
biological; public water aupply and
recrentional assessment on its
relocation site as well as its current site.
F. Stressed-walers. In § 233.11(g){iv)
of its April 25, 1978 proposal, EPA
proposed to prohibit modified
discharges into marine waters which
ware already stressed. The theory was
that where waters are already stressed

. by pollution, the need ig for additional

control, not iess, for therefore, there
should be no relaxation of secondary
treatment requirements in such waters,

EPA received numerous comments on
this section. Although several -
commenters supported EPA’s approach,
many criticized it as vague and illegal.
Still other commenters charged that it
was unfair because it could penalize
applicants for pollution from sources
over which they had no control.

In response to comment, EPA has fully
re-evaluatdd its propoded regulation and
its approach to the problem of-stressed
waters. The Agency has concluded that
‘ince the primary measurable indicator
of whether waters are environmentally

H

. siressed is their inahility to support a

bzlanced, indigenous population, the
existence or non-existence of stressed
water conditions would be reflected in
the biological assessment required by
this section, °

This approach does pot, howevar,
reapond to the most difficult issue raised
during the comment period—whether a
modification should be issued for a
diecharge into waters which do not
support a balanced, indigenous
population, consistent with the
objectives of section 301[h)(2) and
101(a){2}, as-a result of sources of human
perturbation other than the applicant's
discharge (e.g., other municipal and
industrial outfalls and non-point sources
of pollution). EPA agrees that since
section 301{h) focuses on the effect of
the applicant’s discharge, as opposed to
other human perturbations, a medified

. permit should not be denied simply

because.an applicant discharges inlo
polluted waters, However, where the
applicant's discharge contributes to,
increases, or perpetuates the pollution
and associated adverse impacts on
recreational activities or marine like, or
where it would contribute to such
impacts if the levels of polluticn from
other sources were increased, it
"feopardize(s) the goal of attaining

, water quality which will provide for the

protection (and) propagation of fish,
shellfish and wildlife and allow
recreation in and on the water", (1077
Ley. Hist. &t 1052}, Similarly, where tho
applicant’s discharge would retard the
recovery.of marine life and water

. quality if the levels of pollution were

reduced, it interferes with the
“(r)estoration of aquatic ecosystems
which existed prior to the introduction
of poliution from man’s activities. . .on
eszentlal aspect of assuring that future
generations will have o adequate
supply of basic life support resources.”
(1977 Leg. Hist. at 448). In such
circumstances, the Act prohibits the
issuance of a modified permit. These
restrictions have been incorporated in
paragraph (f) of § 125.61 of these
regulations. .

As a practical matter, it will bo
extremely difficult for most applicants
discharging into stressed waters to
demonstrate that their discharge will
meet the requirements of section 125.61.
As a factual matter, the discharge of
edditional poliutants inlo an already
polluted marine environment virtually
always increases or contributes to

_adverse impact; it is extremoly dlificult,

ao a practical matter, to demonstrate
that it does not. Where, for example. an
applicant claims that the fafiure lo
attain or maintain a balanced,
indigenous population is due to pollution
from other sources, it must (1) document
-the differences between the marine
commhunities that currently exlst In the
vicinity of its outfall and the balsnced,
indigenous population that would oxis!
in the absence of all sources of
pollution; {2) demonstrale that its
discharge is nol contributing to the
present biciogical degradation
associated with stressed waters by
comparing the marine populations at tho
outfall site with those &t a similarly
stressed control site {absent its
discharge); and (3) demonstrate that its
discharge will not contribute to further
degradation of the biota if the lovel of
pollution from other sources increnses,
and will not retard the recovery of the
biota if the level of pollution from other
sources detreases. This latter showing,

. which requires a predictive analysis of

biological responses to future pollution,
is so difficult that EPA is unable to
provide specific guidance or suggested
analytical procedures for making this

‘demonstration.

In summary, while these finul
ragulations do not prohiblt the issuance
of permits into stressed waters, and the
criteria in §233.11 of the proposed
regulations have been deleted, the final
regulations do require the appiicant to
make additional showings and may
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require additional monitoring tasks

_ regarding biological conditions if a

) Ppermit is requested for discharge into
stressed waters, .

Section 125,62 Establishment of a

monitoring system. (formerly § 233.16).
EPA has adjusted it final regulations on
monitoring to take into account .
improved discharges, new toxic control
program requirements, and the approach
for evaluating compliance with the
balanced, indigenous population
requirements. Plans for a monitoring
program, along with a demonstration
that it has the economic and technical
resources and the personnél to
implement the proposed programs

immediately vpon issuance of a section -

801{h) permit, must accompany the
application. Each monltoring program
will depend on the specific site and
discharge in question, and may be
required to include: 1) field studies of
the structure and function of the
macrofaunal benthos and other
bictogical communities that may be
-affected by the discharge; 2) if toxic
pollutants or pesticides are identified in
the applicant's discharge, in situ
bioassays with caged organisms to
establish effects on the survival and
well-being of test specimens, and
bioaccumulation of toxic substances; 3)
studies of discharge effects on'nearby
fishery resources; 4} studies on
biclogical effects of sediments heavily
‘)f:ntaminated with toxic substances
cluding pesticides; 5) water quality

moritoring programs to establish
compliance with applicable State water
quality standards at the boundary of the
zone of initial dilution and elsewhers; 8)
chemical analyses of an applicant's
discharge in order fo measure
effectiveness of its program in reducing
toxic pollutants, including pesticides, in

. its'discharge and to guide biological

- monitoring efforls.

Monitoring programs will vary in
complexity depending on characteristics
of the discharge and sensitivity of the

‘receiving waters. For example, an
applicant discharging into an estuary
will be required to develop & more
complex monitoring program, with more
frequent sampling, than an applicant
with a comparable discharge into the
acean. Though the regulations identify
features common to all of the monitoring
programs, the specific test procedures,
orgarnisms and sampling intervals must
be chosen by applicants as appropriate
for a particular waste stteam and
discharge site. EPA will review the
monitoring program proposed in the
application and determine whether it is
adeguate to assess discharge effects an
the indigenous population. If the

-

proposed program is not adequate, EPA
will recommend necessary changes or
additional procedures which an
applicant shall adopt into its monitoring
program.

To evaluate the actual impact of &
discharge on an indigenous population,
applicants must design field studies of
the cutfall aren. These Held studies
must: (1) preduce data which indicate
whether or not the, biblogical
communities in the area of the outfall
are remaining healthy and balanced,
and (2) monitor specifically eny
community reporled to be perturbed at
the time of application.

To monitor the health and balance of
indigenous populations, field sludies
must address the same parameters as
the biological conditions summary. In
this regard, the structure and function of
the macrofaunal benthos must be
monitored by all applicants. As
appropriate, the following communities
should also be monitored: demerszl and
pelagic fishes, macrofaunal benthos,
phyloplankton, zooplankton, macroalgze
and intertidal essemblages,
Characteristics of communities that
should be monilored include species
composition, abundance, dominance,
diversity and gpallal stratification,
particularly along depth contours.
Changes in size ireqitencies,
repreductive condition or Incidence of
disease in populations also should be
reported. Sampling must be sulficiently
frequent to detect changes in community
composition, struclure or functaon,
especially where perturbed sltuations
are known to exist. In the latter case,
increased sampling may be in order.

Proposals for monitoring programs
should include a rationale for the choice
of sampling and analytical methods; the
selection of test species used for in sifu
bicassays and bisaccumulation studies:
the selection of blological communities
to be monitored in the field: the Josation
end frequency of Feld surveys,
bloaccumulation studies, and bioassays;
and the methods o be used in
monitoring fishery resources near the
outfall. The section 301(h) Technical
Support Decument contains additjonal
guidance for the design of the
biomoniloring pregram.

If data generated by feld studies
indicate that discuption of the balanced,
indigenous population has resulted from
discharge of less than secondary treated
effluent, the Agency will determine
whether an immediate remedy is
possible through increased
pretreatment, source control or other
means. If not, or if there i5 doubt that
increased control short of secondary
treatment would alieyiate the situation,
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the Agency must conclude that *
significent disruption of the population
has occurred, and the modification will
be revoked. Where the disruption canbe .
relieved through additional controls, the
permit holder will be required to design”
and implement these controls and to
notify EPA of a time interval within
which the distuption will cease. The
permit kolder also should increass
monitoring activities. If at the end of the
time interval the disruption still exists,
the section 301{h) modification will be
revoked,

The majerity of comments received by
EPA concerned the implementation date
for biological monitoring and the details
required for effective biological
monitoring of various discharges, ~
Cominenters recommended a range of
dates for implementation of monitoring
programs. One cormmenter stated that
“data from an EPA approved monitoring
system must be available from at least
five years” prior to the application. -
Another commenter suggested that
moniloring programs be in effect by
September 24, 1876. Anather stated that
8 "firn commitment” to establish a
monitoring system should be sufficient -
at time of application. )

The commenter recommending five
years of monitoring data as a
prerequisite to any Agency decision on
an application described several
functions served by historical data. In
the case of currently operating ontfalls,
such monitoring data would reveal
actual impacis of the discharge on the
marine environment. For new {and
presumably improved) autfalls, past
monitoring data would provide
information about the water's flow
characleristics, temperature and pH
ranges and native marine life. EPA
agrees thal this type of information
would be helpful in section 301(k)
medification decisions but recognizes
that such an extensive data base will
not be available in many cases. Some of
this infermation will be contained in the
application in the Marine Biological
Questionnaire, Biolagical Conditions
Summary, and chemical assessment.
This past data should be it a form
suitable for scientific comparisons to
data from planned studies.

Applicants need not install monitoring
programs at the time of application
since, for the purposes of section 301(k)
monitoring, data are relevant only to
those applicants actually recéiving a
section 301(k) medification. However,
monitoring of the effects of modified
secondary treatment requirements on
the marine ecosystem must begin as
£00n as praclicable after issuance of 2
section 301(k) modified permit. The mere
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-commitment to develop & monitoring
program js insufficient to fulfill the
statutory requirement for the
demenstration that a monitoring
program is established at the time of
application.

EPA expects that the level of detail of
the biological menitoring programs will
reflect the specific nature of the -
applicant's discharge and the
characteristics of the receiving marine
ecosystem. Monitoring will be
“continuous” in the senee that sampling
will be conducted at regular intervals

over the life of the project as dictated by,

the specific characteristica of the
discharge and outfall site.

Several commenters suggested that a
stendardized monitoring program be
conducted by all applicants at .
predefined intervals. EPA believes that
so much variation exists among cases
that adequate standardized monitoring
requirements cannot be devised.
Program design will be unique to each
case. ‘

Section 125,63, Effect. of discharge on
olher point and nonpoint sources.
{formerly § 233.17). EPA received two
comments on this gection: One stated
that the regulation was vague. The other
noted that the requirement that fetters
be obtsined from agencies which have
euthority ta edvige in the establishment,
as opposed to establishing, wasteload
allocations would add additional delay
and cost to the application process. and
would give advisory agencies.a veto
over Slate agencies which have
authority to.establish wasteload
allocations. The latter commenter
recommended that the OMB A-95

. clearinghause process be utilized to.
accommodate the input of advisory
agencies,

While EPA believes that the
regulations are sufficiently precise as
wrilten, the following narrative provides

- &dditional explanation. Section 301{h)(4)
reflects Congress' concern that a:
relaxstion of pollution control
requirements for one or more
diechargers in the same water body,
particularly & partially enclosed water
body such as an estuary, could force the
remaining dischargers to utilize

" additional treatment, best management -

Ppractices, or source controls té insure
maintenance of waler quality standards,
uses, or compliance with other
restrictions. Section 30i(h}{4} is meant tg
agsure. that no modification will be
granted which would have the effect of
imposing additiona] pollution control
requirements on other point and
nonpeint sources discharging into the
same water hody.

Neither the statute nor this seclion.
should he: construed as prohibitiig EPA
from imposing pretregtment or source .
control requirements orx industrial or
nonindustrial contributors to a POTW
seeking a section 361{h) modification.
Such a construction clearly would be
inconsistent with sections 301{h)(2),
301(h)(5) and 301(b)(8) of the Act. Nor
should section 30i{h)(4) be interpreted
as preventing EPA or a State from
establishing additional or more stringent
requirements for munjicipal or industrial
dischargers independent of the section
301{h) process. -

. EPA’s basic objective in requjring
agencies which have an advisory role in
the establishment of wasteload

_ allocations to affirm that the issnance of

a modified permit will meet the
requirements of section 301{h}(4) is to
asgure that the diverse interests
represented by such agencies are fully
aired before the Agency, Since EPA,
must make the vitimate determinetion
under secticn 301(h) [4). an adverse
opinion of an advisary agency would
not operate as.an automatic veto of a
favorable determination by a State
agency with authority to establish
wasteload allocations. It could,
howaver; serve to point out deficiencies
in the Stale agency's determination
which might merit further investigation
by EPA prior to making its final decision
on issuance of a section 301(k) permit.
EPA envisions that the agencies
involved would include those which
participate: in a State's water quality
management planning process, e g, a
designated State or areawide planning
agency under secton 208 of the Act.
EPA considers the OMB A-05
clearance.process, which does not
always adequately surface opposition to
& lead agency's determination, to-be

. somewhat unsatisfactory, and therefore

elects to retain the provision with minor
changes for clarification,

125.84 Toxic Controf Program
{formerly §§ 233.14(b}, 233.18 and
233.19). This new section incorporates
the requirements for & chemical
analysis, an enforceable Industrial
pretreatment program, and a program of
activities for non-industrial source
controld previously contained in three
Beparate sections. =~

Under praposed: § 233.14(b),
applicants were reguired ta perform a
chemical assessment gf the POTW
effluent, Applicants had: to show: that
the more stringent of the following

- requirements would be met, either: {1}

~ their exiating dischafge would not

exceed EPA water guality criterin both
in the effluent or following initial ~
dilution, depending upon whether the

.
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constituent criterion was for o synthelic
organic chemical or & naturally
occurring heavy metal; or (2) the toxie
pollutant concentrations in their existing
discharge are nol grealer than that -
achieved by secondary treatment
(referred to as secondary equivalency).

After reviewing the public comments
on the proposed regulation and re-
evalualing the technical documentation,
EPA determined that changes in the
chemical assessment requirements wore
necessary. The above-mentioned
requirement that the applicants meot
EPA water qualily criterla or secondary
equivalency has been eliminated in the
final regulation; Emphasis now fa placad
on implementation of toxics control
programs by the applicant nimed at
reducifg toxic polutant and pesticide
concentrations in the POTW eoffluent
after a section 301th} modified permit is
issued. However, the applicants,atill - -
must submit the results of a chemlcal
analysis with theie applcation,

The toxic conirol program
requirements are designed to reduce or
eliminate-the discharge of toxic
pollutents into the applicant's
waslewater colleclion system, develop
and monitor toxic controls, and also
monitor the discharge of toxic pellutants
into the marine environment. The
required control and monitoring
programo in §§ 12584 and @2, =
respectively, will be based on chemical
analyses which identify toxic pollutanis
in the applicant's wastewater.

The foxic control program consisls of
the following general requirements:

1. Chemical analyses of the existing
discharge effluent for the toxic
pollutants and pesticides.

2, Analysis and identification of the
saurces of toxic pollutants.in the
wastewater, both industrial and non-
industrial,

3. Development of aource control
programs to reduce or eliminate the
discharge of toxic pollutants and
pesticides from the wastewater,

4. Development of a monitoring
program to determine the effectiveness
of the source control program.

5. Development of a monitoring
program {o determine the impact of the
identified toxic pollutants on the
receiving waler and marine
environment, '

The applicants shall.submit i their
final application a chemical analysis of
the existing wastewater discharge (See
Part E, seclion 1 of the Application
Format). Analysis of 24-hour composite
waslewater samples for wet and dry
weather flows must be provided. Some
municipalities have performed chemical
analyses for toxic pollutants,
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particularly heavy metals and
pesticides, on exisling efflueats for some
time. As a result, a data base may be
available that characterizes some -
POTW eifluents {in terms of types and -
concentrations of toxic pollutants)
better than could be done with two 24-
hour'contposite samples. Thus,
applicants may supplement such data
for those polintants requested for the 24-
composite sample, but must-

- demenstrate that the slternate samplas
- from which the concentrations are

derived are representative of both wet
and dry-How conditions.

All toxic pollutants and pesticides
which are detected by the chemical
analysis, even though the measurable
concentrations are below the recogrized
limits of detection, must be incorporated
in thetoxic control program. These are
referred to as “identified toxic .
poliutants.” All applicants shall identify
known and possible sources of the
identified toxic pollutents, including
industrial and non-industrial sources. At
the same time, applicants shall submit
programs (including implementation
schedules) for the control of toxics from
those sources.

The final element of the toxic control
program is the applicant's monitering
program. The monitoring program
should be able to determine: (1) if
additional texic pollutant coverage is

- needed; {2) the effectiveness of the

'source control programs; and (3) the
Ampact of the discharge of toxic
pollutants on the receiving waters. The
chemical enalysis requirements have
been incorporated into the monitoring
program (§ 125.62).

The toxic contro] program replaces

' compliance with EPA weter quality

criteria as a basis for evaluating
applications. It doea not prevent EPA

- from denying a section 302{h) perrit if

monitoring data shows that, because of
the discharge of toxic pollutanis,
unacceptable bioaceumulation of toxics
has occurred in the marine benthos and
other organisms outside the zone of
initial dilution (see Biological
Assessment,'§ 125.61(c)). Also, it should
be noted that revisions to the chemical
assessment reguiremerits will not allow

. an applicant to exceed either water

quality standards for toxic pellutaats or
other substances, or federaily
promulgated water quality standards.
The Agency's review of applications
will consider the guality of the loxics
control program submitted by the
applicant and its ability to implement it.
The decisicn on whether or net lo
continue the section 301{h) modified
permit will be based on the applicant's
Performance in operating the source

control and monltoring-programs, plus
the reported resulls of the monltoring
program. A more detailed discussion of
comments mede and EPA responses to
previous individuel sections now
compriging the toxic conito! program
requirements follows,

(A) Chemical andlysis (formerly
§ 233.24{b}}. In addition to & blological
and physical agsessment, the proposed
regulations required applicants {o

-perform a chemical assessment for toxic

pollutants to show compliance with

§ 233.14. This assessment was required
for a list of 85 loxic substances
published by EPA under section 307{a)
of the Act (43 FR 4108, January 21, 1978),
plus six peslicides in EPA's Quolity

. Crileria for Water thet are not included

in the list of 65 loxic subslancas. When
generic classes of toxics are apecified by
compound, the list of 65 expands to 129
toxic substances,

For compliance purposes, the list was
divided into two categories: (1) naturally
occurring substances, such as metals;
and (2) persistent organic compounds,
such as PCBs. Regarding the first
category, the proposed regulations
required that ne discharge could exceed
the EPA-recommented criteria following
initial dilution, For persistant organic
compounds, EPA-recommendad criterla
were tp be met in the sewage effluent
with no allowance for dilution. In both
cases, applicants were required to show
that the effluent concentralions were
equivalent to that achicved by
secordary treatment. Under the
proposed requirements, applicants
would have had to meet the more
stringent of the aboye limitations.

No chemical analysis was required for
substances that the applicent could
certify would not be in the POTW
effluent. This provision wag inlended to
provide relief to dischargers with littla
or no industrial {inputs.

The secondary equivalency
requirement wag included In the
proposed regulations based on
Congressional statements that there
should be no increase in the discharge of
toxic pollutants as a result of the 301(h)
modification. By including the
secondary equivalency requirement, the
Agency required.applicants lo show that
the amount of toxic pollutants
discharged would be no grealer than
that which would occur if secondary
treatment was employed. The Agency
recognized tha! this determination
would be difficult since little
information cucrently is available on the
fate of many toxic ppllutants when
subjected lo various secondary
treatment technologies. Because of this,
the proposed regulations stated that [f

-

the toxic pollutants removal efficiency --
of secondary treatment could not be
determined., only compliance with EPA-
recommended criteria would be

required. Acknowledging the - .
uncertainty of the proposed secondary
equivalency requirements, FPA
specifically solicited comments on this
issue In the propesed regulations, .

During the pablic comment period, -
EPA rgceived many comments on the
chemical agsessment portion of the-
proposed regulation. Some commenters -
tesponded 1o specific issues raised jn
the proposed regulations, including: (1)
secondary treatment equivalency for
toxic pollutants; {2) predictive chemical
analysis for proposed facilities; and (3)
use of proposed pretreatment and
nonindustrial source control programs in
predicting the reduction in the toxie
pollutants,

Addltional comments on this section
addressed the following issues: (1) use
of an Initial dilution concept to - .
distinguizh between heavy metals and
synthetic organics; (2) the relationship of
suspended solids discharge levels to
toxic pollutants concentrations; (3] the
development of water quality criteria by
EPA; (4) the chemical assessment of
bollom sediments: (5) analytical
melhods to measure toxic pollutant
concentrations; (6) whether technalogy-
besed limitations are replaced by
ambient water quality standards in the
chemical assessment section; (7)
whether dischargers have to meet State
water qualily stendards for toxic
pollutants or EPA-recommended water
quolily criteria; [8) the significance of
pollutants not on the section 307(a} list -
of 65 toxIc substances: and [9) whether
toxic control programs should be
applied to all dischargers, nat just those
applying for a sectior 301{k) modified
permit.

The specific and general issues raised
by commenters will be addressed in
three broad categories: (1) secondary
equivalency; (2) water quality criteriax
and (3) general toxic pollutant jssues,

(1) Secondary equivalency. As noted
above, § 233.14(b) of the proposed
regulation required applicantsto show
that: (1} their existing discharge would
nol exceed EPA waler quality criteria
either in the efffuent foliowing initial
dilution or depending upon the nature of
the toxic; or [2) toxic pollutant.
concentrations in their existing
discharge would be equivalent-to that
altained by secondary treatment,
whichever is more stringent. .

Some commenters supported EPA's
proposed secondary equiva) ency
approach regerding toxic pollutant
removal. In fact, they believed that more
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siringent toxic pollutants limjtations
should be imposed in section 301{h)
modified permils. However, the:tajority
of comments were-opposed to this part
of the proposed regulation. They
maintained that the legislative history of
section 301(h) would not support EPA's
position that toxic pollutent ~
concentrations in less-than-secondary
treatment facilities could neverexceed
that achieved by the application of
secondary treatment. They believed that
inno case wouid: an applicant be able to
meet the proposed requirements with
anything less than ‘secondary treatment
technology. |

Two principal arguments were
presented against {he secondary
equivalency requirement as.published in
the proposed regulation. First, )
dischargers maintained they would-still
have to comply with State water quality
standards, regardless of the treatment
procesaes employed or whether the
applicant received a section 301(h)
modified permit. Thus, the secondary -
equivalency requirement would be
unnecessary from the standpoist of
environmental impact, Second,

preliminary monitoring date submitted

by some:commenters indicated that
toxic poliutant concentrations in
chemical primery treatment process
effluent were only 10-15 percent greater
than in secondary treafed effluent.
Commenters believed this increase
would not result in environmenta}
degradation. '

EPA proposed this requirement
because it inferred from the legislative
history that there should be no Increase
in the discharge of toxic pollutants s a
result of section 301(h) modified permits,
However, EPA agrees that requiring
secondary equivalency would not have
allowed any modification of secondary
treatment requirements for many section
301({h) applicants. This clearly was not

_the outcoma envisioned by Congress

when they added section 301(h) to the

Act Therefore, EPA:has decided not to

apply the secondary equivalency

. requirement in the final regulations,
However, under other parts of the final

“regulations, applicants still willbe -
required to measure toxic pollutant
concentrations in the treated sewage’
effluent and.develap a program to
prevent any adverse effects. of toxic

* pollutants. .

The proposed regulation required
chemical analyses for toxic pollutants
and pesticides in both settled and
unsettled samples of the treated effluent.
EPA anticipated that the results of both
analyses could be used to estimate
secondary equivalency. Some
commenters said that, based on the

settled sample analysis, secondary
equivalency would be difficult to
determine-and impossible to veriiy. One
commenter presented.an alternate
method for mekiog-the secondary - .
equivalency delermination, based on
suspended aolids analysis. After
reviewing the comments, EPA conciudes
that good estimates of toxic pollutants.-
remaval through use of secondary
treatment cazinot be made at this time.
Thus the gecondary equivalency .
requirement is being removed from the
final regulation.

In eddition to the secondary
equivalency requirement; EPA
anticipated that settled and unsettled
sample analyses could be used to
determine solids accumnlation on the
seabed. However, EPA scientiats have
advised that, based on the existing
technical dati, a defensible correlation
between settfleable solids in POTW -
effluent and seabed déposition of
settleable solids is not possible. Az a”
result, EPA is eliminating the settled
sample analysis from the chemical
analysis requirements. .

(2) Water Quality Criteria. (i) Initial
difution. The Agency received
comuments on part.of the proposed
regulation whick required compliance
with FPA-recommended criteria for the
toxic pollutants and pesticides. The
proposed regulations effectively would -
have made walter quality criteria for the
so-called aynthetic organic polfutants -

-into end-of-pipe effluent limitations. Por

heavy metals and potentially naturally
occurring constituents, “initial dilution”
was allowed.

Some commenters opposed the
prohibition of "“initial dilution” for
synthetic organics, claiming that would -
place an additional and unnecessary
safety factor on the water quality
criteria. They argued that application
factors had already been used to
establish the water quality criteria in the
first place. Establishing the additional
no-dilution policy was tantamount o .
admitting that, in fact, EPA-
recommended criteria for synthetic
organice were not siringent enough to
protect ambjent marine waters;

Other commenters supported the

-Agency's "o initial dilution" policy.

They believed the:same policy should be
applied to all toxic pollutants including
heavy metaly,.because such substances
are peraistent, exhibit bioacoumulative
propertiesiand are not affected by
biogeachemical processes. The
application of this policy to a broad

. class of pollutants such as “synthetic

organics” was also questioned. Some
commenters-questioned whether all the
toxic pollutants and.pesticides would
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-]
have an effect on the marine
environment. .

EPA proposed the “no initial dilution”
policy for synihetic organics bacauge the
long term impact of these pollutants an
the marine environment is known to he
independent of dilution associated with
solids, oils, or surface slicks, and
because they are readily accumulated in
lipid fractions or marine organisms.
Heavy metals were not grouped togather
with synthetic organics since haavy
metals are found naturally in the marine
environment, and many of the known
effects are dilution dependent (except
poesibly for lead, cadmium, and
mercury). California has made this
distinetion in its Ocean Plan since 1072,
Further, EPA's proposed.use of the
numerical criteria for the toxic
pollutants and pesticides exceeded the
intended regulatory fmpact of those.
criteria under seclion 304(a) of the Act
{zee a discussion of EPA recommended
criteria at 44 FR 15026, March 15, 1879),

" Because of this, no distinction is made -

between groups of toxic substances and
pesticides which are naturally occurring
and those classified as synthelic organie
chemicals. Furiher, applicents will not
have to demonstrate that their offluent
does not exceed EPA, water quality
criteria {with or without dilution) for

* reasons described below,

(ii) Analytical methads. The Agency
received comments on the, analytical
methods available to measure toxlc -
pollutants in wastewaters, Commentora
referred to the high cost of these
procedures and the guestionable
accuracy of the proposed methods in
measuring low toxic pollutant
concentrations.

On June 18, 1978, EPA published o
notice of availability of procedures to
comply with the chemical asseasment
requirements of the proposed section
301(h] regulations (43 FR 26126), Thesw
procedures were contained jn an EPA
publication entitled Sompling and
Analysis Procedures for Screening of

Industrial Effiuents for Priorily

Pollutants (the screening protocol).
Analytical procedures for heavy metals
and traditional pollutants are those
published in 40 CFR Part 138 (Guidelines
Establishing Test Procedures for the
Analysis of Pollutants); procedures for
measuring synthetic organic chemicals
are described in the screening protocol,
but have not been promulgated by EPA
in 40 CFR Part 138,

These procedures are designed for
measuring poliutanta concentrations in
industriel effluents, not municipal
effluents. Recognizing the potential
difficulty of using the screening protocol
to measure municipal effiuents, EPA
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asked applicants to provide quality

+ assurance/quality control data along
with reported results. While such data
improves the statistical confidence of
the reported results, it does not reduce
the analytical limits of detectability for
the toxic pollutants and pesticides
below 10 mg/1. Since many existing
water quality criteria recommended by
EPA are more stringent than 10 mg/1, it
would be impossible to ensure
compliance with those criteria using the
screening protocol.

Since guality assurance/quality
control does not improve the analytical
limits of detectability and because some
EPA criteria are below the analytical
limits of detectability, EPA will not
require applicants to prove their
effluents will not exceed water quality
criteria for toxic pellutants and
pesticides.

(iii) Availability of Criteria. Some
commenters asked whether or not EPA
would publish water quality criteria for
{the B5 toxic pollutanis by the time
section 301(h} regulations were
promulgated. EPA originally had
planned to publish these criteria by july
1978, bat the schedule has been
extended. EPA recently published a
notice of availability of 27 draft criteria
documents {44 FR 159268, March 15,
1978). We do not expect to publish final
criteria documents for all 65 toxic
substances imtil the end of this year, at

" the earliest.

EPA believes that the comments on
the availability of published water
quality criteria are no longer relevant,
since applicants will not be required to
compare the results of their toxics
control monitoring program with EPA-
recommended criteria. For the purposes
of section 301(h), when such criteria are
* available, they will be used by EPA to

evaluate the effectiveness of

prelreatment control programs set up by
the applicants, As noted earlier, EPA-
recommended criteria will not be used
by themselves to determine whether or
not an applicant qualifies for a section
301th) modified permit,

(3) General Toxic Pollutant Issues. (i)
Comments were received on alternate
methodsto be used by applicants to
certify that toxic poliutants are not in
the POTW effluent. Presumably, small
POTWs receiving little or no industrial
effluent would be able to affirmatively
demonstrate that they had no toxic
pollutanis in their effluent by ,
characlerizing the toxic pollutants [if
any) in the industial wastewater. This
would enable the small POTW to avoid
the costly chemjcal analyses required
for most POTWs wastewaters,

" However, current monitoring data

)

-

shows that we cannot make such
assumptions about smell POTWSs. Only
by conducting chemical analyses
required in this regulation will it be
possible 1o conclude that toxic
pollutants are not present in POTW
effluents. Therefore, all applicants for
section 301(h) modified permits will
have to perform chemical annlyses on
their wastewalters. N

(ii} Commen!s were received on the
relationship of toxic pollutants to
disposition of settleable solids in the
bottom sediments, Much field data on
the effects of acean outfalls on marine
life relate to the accumuletion of
settleable solids near the ocean ontfall.
Commenters pointed out that
compliance with ambient water quallty
criteria in the water column dogs not
recessarily bear any relationship o the
impact of waslewaters on Lhe benthic
sediments and assoclaled marine life,
Toxic pollutants which are relotively
insoluble are retained in the suspended
solids fraction of the wastewater, When
all or part of this fraction settles to the
bottom sediment, benthic communities
and figh that feed on the benthos ey
bicaccumulate those toxijcs.

EPA believes that there is sufficient
technical data available to justify its
cancern over benthic loading nenr

" sewage outfalls. EPA disagrees with

commenters who maintain that there is
little eccumulation of toxics in the
benthic sediments due to rapid
dispersion of wastewaters by slrong
currents and tidel action. EPA agrees
that benthic loading of toxic pollutants
cannot be predicted based upon ambient
water concentrations. Therefore, it has
included a requirement for benthic
sediment evalualions for toxic
poliutants as part of the physical
assessment and subsequent monitoring
requirements.

{iii) Finally, comments were received
on the presumptive applicability of
section 304(a) water qualily crileria to
all territorial seas of the .S, One
commenter said thare was no basls for
assigning a Lhreshold concentration for
certain pollutants, and that no effective
technigues exist for predicting the
effects of pollutants on marine
communities.

‘ EPA’s curfent policy on use of section
304(a) criteria in Slalte water quality
standards is discussed in two recent
Federal Registor notices (43 FR 29588,
July 10, 1978 and 44 FR 15926; March 15,
1979). Although site-specific conditions
may warrant use of criieria other than
those recommended under seclion
304(3), EPA now believes those criteria
are sufficiently stringent to protect
marine communitics in most

-
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biogeographic areas. EPA policy
requires that State regulatory agencies
must technically justify alternative
criteria less stringent than EPA-
recommended crileria.

(b) Enforceable pretreatment program
(formerly section 233.16). Since proposal
of these regulations, EPA has
promulgated General Pretreatment
Regulations (43 FR 27738, June 2§, 1978).
This section has been changed as a
resull of those new reguiremeants, Two
major issues were raised during the
comment period conceming EPA’s
proposed regulations implementing
section 301(h){5) of the Act (requiring a
section 301k} applicant to demonstrate
that all Bppliﬂ}lb]e pretreaglxsnant
requiremenls for sources dischargin g
Into its facility will be enforced):

(1) Shauld POTWs be allowed 1o grant
revisions to their industrial nsers:
National Pretteatment Standards to
reflect lreatment by the POTWs under
§ 403.7 of the General Pretreatment
Regulations? '

Since Congress provided in section
307(b) of the Act thal POTWs can grant
revisions lo Natione] Categorical
Pretreaiment Standards to reflect POTW
removal, EPA cannot eliminats that
oplion. However, POTWs should
carefully consider whether to grant such
revisions since they may significantly
contribute to adverse impacts in the
marine environment which would
disqualily the POTWs application for a
section 301(h) permit based on either the
POTWs current discharge or an :
improved dischargs.

(2) The time when section 301{h)
applicants should be required to puta
pretreatment program into effect—j.e,.
prior lo receipt of a section 301(h)
permil, ol the lime a section 301(h)
permit is issued, or within a reasonable
lime after issuance of a section 301{h}
permit. One large POTW suggested that .
the time period for implementing the
protreatment program should be
extended from eighteen {o twenty-four
months {or such additional period of
time as EPA might allow) for all
POTWs, because the proposed eighteen-
month deadline wag arbitrary,
unailainable, end would force
applicants to implement a less than
comprehensive pretreatment program.
No other large POTW with industrial
contribulars, objected to the praposed
eighteen month deadline. The Ageucy
does not view the eighteen month
deadline a5 unreasonable, since it
generally coincides with the scheduled
promulgation of toxdc pretreatment
standurds uader the consent decree
entered in Natural Resources Defense
Council, Inc., v. Train, 8 ERC 2120
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{D.D.C. 1978), as madified by National
Resources Defense Council v. Costle, 12
ERC 1833 (D.D.C. March 8, 1979). It is
imperative that national preireatment
atandards for the control of sources
discharging into these facilities be
implemented as soon as possible after
their promulgation because section
301{h] POTWe will not be utilizing
secondary ireatment to remove toxic
pollutants.

Several commenters suggested that
EPA postpone its decision on section
301(h) applications until the applicant's -
pretreatment program is actuglly
-implemented or until all national
pretreatment standards have been
promulgated, Because this course of
action could unnecessarily delay
decisions on section 301(h) upplications,
with resultant delays in treatment
cunstruction, EPA has determined not to
adopt it, R :

Where an applicant (1) would
discharge increased toxic pollutants as a
result of less-than-secondary treatment
and {2) receives waste from one of the
twenty-one industries identified as
subject {o pretreatment requirements in
40 CFR Part 403, the final regulations
require that a prétreatment program
designed to control the Intraduction of
toxic pollutants into the municipal
system be established by the ime of
application, Such program 1s to address
exisling prablems that the POTW has
experienced with the introduction of |
toxic pollutanis; including any problems
that cause or substantially contribute to
violation of any effiuent limitations
contained in 8 NPDES permit, interfere
with sludge treatment or disposal, or
violate any existing water quality *
standards. The program must contain
provisions to sufficiently limit
introductien of such pollutants into the
municipal aystem and adequate jegal

+ authorities to enforce such limitations,
In_addition, the program must provide
sdequate funding levels and qualified
personnel {o effectively implement the
pretreatment program..The regulations
do allow additional tinie (up to the
expected date of issuance of a modified
permit) to complete this submission -
where the applicant can show it has
made substantisl effort towards
oblaining the necessary legal
authorities, funding, and personnel, but

- cannot complete these aclivities prior to

submittal of its application due to time
consiraints imposed by State or local
law. Finally, the regulations require that,

within eighteen months of issuance of a

modified permit, the POTW must Lave
developed and must implement a -
pretreatment program in full compliance
with the General Pretreatment

Regulations. Such & program must -
contain a complete inventory of all
industrial sources under the twenty-one
categories of industry identified in 40
CFR Part 403, together with an Inventory
of ather industrial sources which
gontribute non-domestic poilutants
which pass through untreated or which
interfere with the POTW, including
interference with water reuse and
recycling, beneficial uses of sludge, and -
sludgé treatment and disposal. The
inventory must include qualitative
descriptions of the industrial
contributor's discharges, together with a -
quantitative description of those
discharges for all pollutants subject to
control under an established national
categorical pretreatment standard, or .
State or local pretreatment requirement.
The POTW must obtain within eighteen
months full legai authorities to enforce

_all existing, as well as prospective

Federal, State or local pretreatment
standards or requirements, together with
adequate sources of funding and
qualified personnel to effectively
Jimplement additional national
categorical pretreatment standards or

" State and local requirements as they

become effactive.

(c) Nonindustrial source control
program (formerly § 253.19). EPA |
received only a few comments on its
proposed regulations implementing
section 301(h){8) of the Act, which
requires section 301(h) applicants to
demonstrete that non-industrial sources
of toxic pollutants will be controlled 1o
the extent practicable. Some
commenters noted that it would not be
“practiceble” to remove some of the
sources of toxic pollutants identified in
the regulation due te institutional,
economic, or legal constraints. Others
suggested that the proposed regulations
were not specific enough and did not

" Tequire an applicant to demonstrate that

it would exercise its best efforts to
eliminate the introduction of toxic
pollutants fram non-industrial sources
into its treatment facility.

EPA acknowledges that the statute
does not require elimination of all non-
industrial sources of toxic pollutants, It
does, however, require that the .
applicant take all practicable measures
designed “to eliminate” the input of
toxic poilutants from non-industrial
sources, Thie implies the need for &
maximum source control effort, and the
regulations have been-revised to reflect
this intent. -

With respect to each non-industrial
source of toxic pojlutants identified by~
the applicant under § 125.64(d), the .
applicant has the responsibility for
showing the economic, institutional or
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legal limitations of its program to reduce
or eliminate that source of toxic
polutants together with an analysis of
future activities designed to sirengthen
its source control program. In

_determining economic feasibility, the

applicant must consider as an offset io
the casis of source control eny savings

‘in capital-or operating and maintenance

expenses which may accrue as a result
of being issued a szction 301(h) modifind
permit.

EPA anticipates that the toxic

“pollutant contro! raquirsments sot forth

in these reguiations will require many .
dischargers to develop innovative ways
of reducing non-industrial sources of
pollutants. It should be noted, however,
that even where an applicant has
controlled sources of toxic pollutants to
the point necessary to comply with

§§ 125.60-61, it would still be required to -
continue to exercise Iis best efforts to
eliminate non-industrial sources of toxic
pollutants under section 301(h)(8).

To provide further guidance (o saction
301(h) applicants in developing non-
industrial source control programs, in
these final regulations, at § 125.84{c){4),
EPA has expanded its proposed Hat of
specific programs which should be
undertaken to comply with seclion
3o2(h)(8). ‘

Section 125,65, Increase in efffuent
volume or amount of poliutonts
discharged. (formerly § 253.20), Section
301(h)(7) of the Aet provides that an
applicant for a section 301(k) permit
must demonaslrate that there will be no
new or substanfizlly increased
discharges of the poliutant {o which the
modification appliss (/.. BOD,
suspended solids, and pH) above the
volume of discharge specified in the
modified permit, Beceuse both the
volume of effluent discharged and
‘pollutant loadings may adversely impagt
marine biote, the Agency chose in Ha
proposed regulations te limit both the
volume of wastewater discharged and
the mass loadings of BOD and
suspended solids. Conslstent with the
Agency's proposed definition of
“exigting discharge” in § 233.11, this
geclion, as proposed, limiied effluent
volume to the applicant's existing dosign
capacity and limited increases in
volume to the applicant's ex{sting
aervice area. Mass emissions were
similarly limited to the applicant's BOD
and suspended solids loadings at the
time of application, As a result, any
increases in flow during the llfe of a
section 301(h) permit would have to be
accompanied by a reduction in BOD and
suspended solids effluent concentralions
so that total mass loadings would
remain constant. To assure that
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pollutant loadings from combined sewer
overflows [“CS0™) were edequalely
‘controlled, applicants with C50
problems were asked to submit an
analysis of the overflow problem(s) and
an expianation of the measures being
taken to correct them.

Velume Kmitations. EPA received
numeroys comments on this section,
particularly on its proposed restrictions
on increases in flow, Some commenters
suggested that limiting increases in
discharge volume to the applicant's
design capacity within the service arga
would amount to the establishment of a
no-growth policy, and would greatly
restrict a POTWs ability to function as
a public service agency within the
district. Other commenters urged that
the term “substantial” in gection

~301(h)(7) essumed reasonable growth,
and that section 301(h} permits should,
therefore, aliow increases in flow
resulting from normal growth, regardless
of whether the increased flow originated
within the permittee’s service area or
would exceed design flow capacity at
the time of applicaGon, Others suggested
that EPA allow increases in flow
resulting from the construction of
facilities in Step 1, 2, or 3 grants which
were proposed or approved at the Eme
of application. Still others suggested that
increases in flow during the Life-of the
permit be regulated threugh the
monitoring program required under
section 301{h)(3}. These commenters

Vproposed that increases in flow resulting

* from normal growth patterns be allowed

50 long as the monitoring program
indicated that they were not having an
advérse impact on the marine
environment.

EPA believes that undey the proposed
definition of “existing distharge” the -
flow restriction of the proposed
regulation apprapriately limited growth
ta the existing design capacity.
However, in view of the changed final
definition of “existing discharge"—
which allows for “planned” as well as
existing discharges—the proposed flow
restrictions could result in a no-growth
situation for a number of municipalities -
that are now at or near design capacity.
Section 125.65 of the final regulations

-has been changed to allow for
reasonable growth fhrough the five-year
period of a modified permit. Flows will
conlinue to be limited to the applicant's
existing design capacity, where such
design capacity provides for normal
growth during the lifs of the modified
permit. If an applicant’s current design
capacity does naot provide for normal
growth, the applicant must develop a
projection of the increased flows
necessary to accommodate normal

growth over the period of the modified
permit, utilizing theenalyses performed
in Step 1 facllities planning or
comparable studjes.

A number of commenters supported
the proposed How restricllons because
they would prevent the possibllity of
Further adverse impact on the marine
environment, and also because they
seemed to encourage recycle/reuse/
reclamation of wastewater and waler
conservation.generally. Several
commenters from water:poor areas
suggested that rather than restricling
discharge volume to existing flows, EPA
require, as a condition of any section
301(k) permit issued, that the permitiee
study the feasibility and cost-’
effectiveness of water reuse/recycle/
reclamation projects and that, upon
renewal of any section 301(h) permit,
EPA require discharge volumes to be
reduced by the amount of wastewater
which could be recycled/reused/
reclaimed. Commenters from waler-rich
areas of the country argued that
municipalities recalving a section 301(h)
permit should not be required to '
recycle/reuse and recleim water uniess
& need exists and unless recycle/reuse
and reclamation is cost-effective.
Otherwise, they contended, compliance
with the requirements of secifon aa1th)
might prove to be more costly than *
secondary treatment,

EPA agrees with the concems
expressed in these commenls and
accordingly has changed the proposed
§ 233.21. The ravised provisions of
§ 125.60 emphasize thal POTWs under
&ctive Step 1 grants consider
reclamation, reuse, and recycling in
addition to other Jow and waste
reduction measures. This is already
required in the facilities planning
raguliations (§ 35,917 of Subparl E of
Title 40). Additionally, the Agency hos
determined that such alternatives for
seclion 301(k) dischargers should be
compared with the cost of secondary
treatiment, not less-than-secondary
treatment, in the Step 1 cost-effeclive
analysis. EPA believes this policy is
consistent not only with the goals of
section 301(h), but also with Congress'
intent that seclion 301(h) be used only
as an interim—not a long-term—solution
to the wastewater disposal problems of
coastal disckargers. Furthermore,
because it is expecled to have the
grealest impact on those communities
which have a high demand for reused
water (where walter sale revenues can
offset recycle/reuse systems costs, and
thus make recycle/reuse a cost-efeclive
alternative), EPA believes this policy
will encourage recycle/rouse/

reclamation of water where it is most
necessary and economically realistic.

The finel regulations have deleted the
proposed requirement that flows be
limited to existing service areas. This
change is a consequence of allowing
applications on (ke basis of plannead
discharges. However, any plan to
regionalize trealment services that
proposes lo divert flow from a non-
marine discharger to a less-than-
secondary marine discharger must he
cosl-elfeclive based upon the cost of full
secondary treatment at the Jess-thap-
secondary site. Section 125.66, which
concens the use of Title H funds, has
been revised lo require the applicant for
a modilled permit fo determine those
costs.

Mass limitations. EPA received
relatively few comments on its proposed
restrictions on mass loadings. One
commenter suggested that, in addition to
imposing mass loading limitetions on
BOD and suspended solids, EPA alsp
require applicants to meet mass
emlssion limitations for toxic pollutants.

While section 301{h){7) applies
specilically to those pollutants for which
a modification may be issued—je,
BOD, suspended solids and pH—to the
extent that increases in mass loadings of
suspended solids may result in
increased quantities of toxic pollutants
being discharged to the marine
environment, the limitations on
increases in uspended solids
established under this section will
festrict the amount of toxic pollatants
discharged. Additionally, direct
limitations on permissible discharges of
specilic toxic pollutants will be
eslablished by EPA under §5 125.60
through 125,62 of these regulalions. This
approach is supported by the legislative
history and will carry out both the letter
and the intent of section 301(h)(7).

Combined sewer averflows. In
addition 10 limiting volume angd mass
londing increases in treated wastewater,
EPA's propesed regulations
implementing section 301(k)(7}
aticmpted to establish 2 mechanism for
reducing or eliminating the discharge of
combined sewer overflows by recipients
of modified permils under sechion 301{h).
Several commenters indicated-thay these
discharges represent a major source of
pollution in coastal waters and are z
significant problem for some POTWs,

One way of eliminating or reducing -
the pollution caused by combined sewer
overfows is to route part or all of the
overflow through the POTW for
treatment, Under its proposed
regulalions implementing section
301{h}(7). this option would not haye
been available to most POTWs if they

HeinCnline -- 44 Fed. Reg. 34813 1979



34814

Federal Register '/ Val.

44, No. 117 | Friday, June 15, 1979 / Rules and Regulations

received a section 301(h} modification.
However, to assure that the
modification afforded by section 301(h)
would not have the effect of delaying
community efforts to minimiza or
eliminate combined sewer overflows by
other means EPA proposed in

§ 233.20(b)(2) that applicants with .
combined gewers submit a schedule of
activities derigned to minimize existing
overflows and to prevent increases in
the amount of pdllutants discharged.

EPA received two major comments on
this section, One commenter stated that
the restrictions on discharge volume and
massJoadings imposed under
§ 233.20(b)(1) would prevent many
commaonities from eliminating nearshore
corsbined sewer overflow discharges by
routing them through a section 301(h)
treatment facility, The other commenter
staled that section 301(h) should be used
to minimize existing combined sewer
overflows and eliminate them
completely whete possible.

The Agency agrees that in some cases
it may be more environmentally sound
to discharge combined sewer overflows
through a well designed outfall after &
minimum of primary treatment than to
allow raw wastawater t¢ overflow
coliection sewers into nearshore coastal
walera. However, EPA believes that
such discharges should be aliowed
under section 301(h)(7) only where the
POTW has fully examined all other
meens of contrdl stormwater inflow.
Applicants should ensure that the
resulling increase in volume and mass
loadings would allow continued
compliance with the requirements of
sections 301(h) (1), (2) and (4) of the Act
-and §§ 125,80, 126.81, 125,63 arnd 125.65
of these regulations, as revised.
Providing this additional alternative for
reducing end eliminating combined
sewer overflows should increase the
likelihood that such discharge will in
fact be materially limjled or eliminated.

Under Program Requirements
Memorandum No, 75-34, comhbined
sewer overflow projects which have
been throughly studied in the Step 2
proceds may be funded under Title II of
the Act only after provision has been

" made for secondary treatment of dry-
weather flows in the aréa. Since POTWs
recsiving seclion 301(h) modifications
will not be constructing secandary
treatment facilities, at least for the
immediate future, this requirement could
prevent or significantly delay funding to
control combined sewer overflows from
these facilities. To remove this economic
disincentive to the correction of
combined sewer overflow problems for
POTWs receiving section 301(h)

modified permits, EPA will waive this -
requirement for such POTWs. .

Section 125.68. Utilization of grant
Junds under Title Il of the Act. fformerly
§ 233.21). Section 301{h)(B) of the Act
requires applicants te demonstrate that
they will utilize any Title I funds
available to them to comply with the
requiremeit of sections 201[b), .
201(g){2){A), or section 301(h) of the Act,
The purpose of this provision is to allow
EPA to fund certain planning, design
and construction aclivities which would
be required in order to comply with
segtion 301(h). .

In its proposed regulations EPA stated
that projects needed to meet the
requirenients of sectitn 301(h) would be
grant-eligible only if the applicant
satisfactorily demonstrated that
alternative waste management
techniques had been studied and
evaluated and that the works proposed
for grant assistance would be cost-
effective and would provide for the
application of BPWTT (including
reclamation and recycling of
wasiewater and confined disposal of
pollutants). Consistent with the

legislative history of section 302(h) and -

EPA construction grant regulations, EPA
noted in the preamble that while Title II
funds would be available for the
development of monitoring,
pretreatment and source control

- programs, as-well as other programs and

construction necessary to assure
compliance with the requirements of .
geclion 301(h}; they would not be
granted for operating and maintenance
costs associated withesuch programs -
and construction. T

Maost comments which EPA received
on this seclion supported the Agency's

_ interpretation of the statute, A few

commenters suggested, however, that
the scape of activities-eligible for
funding should either be narrowed or
broadened. .
In response lo these comments, -
§ 233.21 of the proposed regulations has
been revised to clarify the scope of
activities eligible for Title I funding.
Section 125.66 of these final regulations
atates that Title T funds are to be used
for construction of treatment works -
necessary to ensure the applicants
proposed discharge will meet the

- requirements of section 301(h) of the

Act. The definition of construction as
contained under section 212 of the Act
includes preliminary planning, plan and
specification as well as physical . '
construction. Section 35.940-1 of
Subpart E of this Chapter lists such
costs as allowable project costs. Section
35.901 of the construction grant
regulations states that the primary”
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purpose of Federal grant assistancg ig {o
assist municipalities in meeting
enforceable requirements of the Act,
particularly applicable NPDES pormit

" requirements. Thus the conslruction of

less-than-secondary treatment works
upon which the eection 301(h)
modification is based is grant-eligihle,

Additionally, § 125.88 of thesa [inal
regulations provides more detatled
information concerning the revislon of
the scope of work of any active Step 1,
Step 2 or Step 3 grant. Subseclion
[b)(1)(E} requires that a section 301(h)
permlitee have a program to comploto
facility planning for additions to the loss
than secondary treatment faollity to
bring the treatment works (o full
aecondary treaiment if needed. Planning
for such additions must ba In
accordange with all applicable
requirements of § 35.817 of Subpart E.
Basged upon the analysis of thesg
alternative methods of upgrading to
secondary treatment, the cosi-effective
combination of the less-than-secondary
treatment system and additional
facilities js {o be established. ‘This ig
required because the five year
modification is considered temporary
until the impact of the less than
secondary treatment system and toxlcs
control programes are verified by
monitoring and biomonitoring programo,
Should these monitoring programs
indicate thet secondary treatment ig
required, further delay due to planning
reguirements will be minimized. In
‘addition, the cosl of upgrading to
secondary treatment must be known in
order to determine whether it is cost-
effective for non-marine dischargers to
regionalize with a marine discharger
and to evaluate waslewaler rauso,
recycling and reclamation as dlscussad
in the preamble digcussion on § 125.05.

Subsection {b){2), which has been
edded to the final regulations requires
that plans and specifications for the logs
than secondary facilities include
provisions to ensure compatibility with
additiona) facilities, should they be
required at & later date. It is not
intended that detatled plans and
specifications be developed for the
additional facilities at this time.
Similarly, subsection (b){3) has been
added to provide for the compatibility of
construction of the less-than-secondary
facilities and eny additional facillties
required for upgrading to full secondary
treaiment.

No specific mention was made in the
final regulations concerning eligibllity of

- moniloring equipment for section 301(h).

Eligibility of monitoring and laboratory
equipment for pretreatment and NPDES
permit purposes is already eatablished
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~ under Subpart E of this Chapter and
Program Operations Memorandum 78-4.

One commenter suggested that Title I

)funds which hed previously been
allocated to a section 301{h) applicant

- for another purpose should be returned
to the State and reissued under the
State’s then current priority list.
Requiring section 301(h) dischargers to
remit Title II funds previously granted to
construct secondary treatment would, in
EPA’s opinion, be contrary to Congress’
expectation, expressed in section
301(h)(8), that such funds would be
diverted either to the achievement of
BPWTT or the requirements of section
301(h}.

Another commenter raised the issue
of how section 201(g](5) would fit into
the Agency's assessment of the
eligibility of particular projects for
Funding under section 301(h}. Section
201(g)(5) which was added to the Act by .
the 1877 Amendments, requires EPA, in
making any Title If grant from funds
autherized for any fiscal year beginning
after September 30, 1978, to assure that,
in addition to the waste management
techniques which must be studied under
section 201(g}(2)(A), the grant applicant
has gvaluated innovative and
alternative wastewater treatment
procasses and techniques. The
requirements of this section also apply

- to section 301(h) dischargers. Not only is
there nothing in the legistative history of
‘)he Act which would suggest that

ection 301(h} epplicants were exempted
from this provision, there is na logical
reacon for such an exemption. To clarify
this point, section 125.66 of the final
reguiations requires section 301(h)
applicants to demonstrate that any
grants received from FY 1979 (or later]
funds will meet the requirements of
section 202(g)(5), in addition to those of
section 201(g){2){A).

- Anumber of commenters urged that
Title I funds be made available to
communities to assist them in filling out

" their section 301(h) applications, EPA

disagrees, First of all, the Agency has no

authority under the Act to provide
federal funding for this purpose.

Furthgrmore, there is nothing in either

the Janguage or the legislative history of

section 301{h)(3) ta suggest that v

Congress intended to allow Title I funds

to be granted to section 301{h)

applicants to assist them in gathering

the technical and scientific data
necessary to complete their

applications. Section 301(k){8)

authorizes EPA to provide funding to

“camy out the requirements of [Section

301(h])", not to determine whether

applicants meet those requirements. -

Moreover, since section 301(h) is

premised on the theory that
comuunities have sccumulated the data
necessary to demonstrate their
eligibility for a modification, it secms
highly unlikely ihat Congress would
have enacted a provision permitling
EPA to grant Title II funds to collect

" such data.

Furthermore, since the Agency
believes that the infosmation required
by the regulations and application is
necessary to make an informed decision
on the statulory criteria established by
Congress, it is not possible to reduce the
amount of data reguired,

Smell communities with no, or very
limited amounts of toxic pollutants in
their discharges will in many cases be
able to develop & section 301{h}
application with less extensive data
than will a larger discharger with
significant sources oftoxic pollutants,
Thus, the costs of their applications
should, &3 & practical matter, be lower
than those of larger dischargers,

Section 125.67. Special permit
conditions. This 18 a new section which
delineates special conditions which will
be required in permils Issued under
section 301(h). These condilions are to
insure compliance with various
provisions of the subpart end will be
included in all sectiog 301(h) permits in
addition to all applicable terms and
conditions required by 40 CFR 122.14
through 122.23. '

V1. Application Format

Numeraus comments have been
received by EPA regarding the proposed
Application for Modificetion of the
Requirements of Secondary Trealment,
Several changes bave been made to the
Application Format in response to these
comments and to reflect changes which
have been made in the regulations.

Most of the comments address three
main areas of concern, namely, (1) time
limitations for submittal of applications:
(2) burdensome reporling requirements,
particularly as they relate to small
communities; and (3) use of a single
application form for dischargers which
vary substantially in size, complexity
and nature of waste discharged.

The comments regarding the time
limitations for submittel of applications
are somewhat mooted by the fact that
final regulations were not published as
originally scheduled. As a result of this
delay, EPA accepted preliminary
applications which required that
applicants submit a minimum of
information. .

Most commenters felt that tha threa
month period for preparation of
complete epplicalions was too short,
and they suggested that EPA either
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extend the deadline for submission of
applications or implement & "two-stage”
application review. As explained in
section ILB,, above, EPA has no

-authority {o extend the statutory

deadline for submission of applications. -
The Agency recognized, however, that
since final regulalions were not
available for guidance, it would be
unreasonable to expect applicants to
submit complete final applications by
that deadline. Therefore, the Agency
accepled preliminary applications
postmarked no later than September
25th, 1878 giving applicants substantial
additional time to gather data for their
final applications.

The suggestions that EPA employ a
“two-stage” review process had two
basic objectives: (1) to provide
additional time for completing final
applications, and [2) ta require that EPA
make an Initial eligibility determination,
based on a minimum amount of
information, prior to 8 POTW incurring
the additional cast of coropleting a Hnal
application.

EPA has not adopted the “two-stage”
review process. However, by delineating
a number of threshold crileria in
§ 125.59, these regulations should enable
a-POTW to determine whether it shonld
incur the cost of applying for a section
301(b) modified permit,

The Iatler two concerns mentioned,
obove, namely, concerns about
burdensome reporling reguirements and
use of a single application form, are
discussed together, as they raise similar
queslions. Several commenters
suggested that the reporting
requirements would be unduly
burdensome for many small
communities, particularly villages in
Alaska, Puerto Rico and tersitorial
possessions, This issue has been
discussed extensively in a previous
section of this preamble. (See discussion
on small communities in section IT,
Major Issues).

A number of commenlers suggested
that a single application form was
Inappropriate for obtaining necessary
and useful data from POTWs which
vary substanlially in size, complexity
and nature of wasle discharged. EPA
recognizes that these variables exist but
at the same time, believes that certain
areas must be addressed in all
applications in order for the Agency to
make delerminations based on sufficient
information. Furthermore, this review
can be compieted more expeditiously if
the data is presenled in a reasonably
untiform manner. For these reasons, EPA,
believes that a standard Application
Format should be followed.
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A number-of other commenters either
suggested specific questions which they
felt ghould be included, or they asked
specific questions regarding the basis
for various technicel requirements in-the
Application Format. EPA has attempted
to respond to most.of these suggestions
in the Technical Support Document
which wes made available for review
and comment prior to publication of
these regulations. (See section IV fora
discussion of the Technical Support
Decument). -

Section F of the Application Format
has been revised to delineate the
information which must be provided by
applicanta. This information pertaine to
requiréments of the Endangered Species
Act of 1973, as amended. There is -
additional discussion of this change in
the section-by-section analysis portion
of this preamble.

Accordingly, 40 CFR Part125 is -
amended by adding §§ 125.56 through

. 12587 to this Sibpart G which has been
previously reserved, . .

These final secton 301(h) regulations
will be considered issued for purposes
of judiciabreview at1:00 p.m. Eastern
time on June 22,1979, '

Note.—The Envirenmental Protection
Agency has determined that this regulation,
because it implements a statutory provision
whicheases rather than imposes, pollution
conlrol costs, does not.constitute a-regulation
requiring preparatior of an Economic Impact
Statement under Executive Order 11821, as
amended by Exécutive Order 11949, and
under OMB Circular A-107,

Dated: June 4, 1979.

“Douglas M. Goslle,
Administrator.

Part 125 is amended by the addition of
new Subpart G which reads as set forth
below:

PART 125~CRITERIA AND
STANDARDS FOR THE NATIONAL.'
POLLUTANT DISCHARGE
ELIMINATION SYSTEM

Subpart G—Criterla For Madifylng the
Secondsary Treatment Requirements Under
Secllon.3D1{h) of the Clean Water.Act

Sec.
12556 Scope and purppse.
125,67 Law authorizing Issuanceofa -
modified permit.” -
12556 Definitions. B
12559 General. :
12580 Existence and complinnce wi
applicable water guality standards.
12551 Attainment-or meintenance of water
wquality which assures protection of
publicwater supplies, the protection.and
propegation of a belanced, indigenous
population of shellBsh, fish and avildlife,
-and allows recreational activities.

12582 Establishment of 2 monitoring
system.

125,63 Effect of dizcharge on-other point and
ronpoint acurces.

125.84 Toxics controlprogram.

12585 Increase in effluentvolume or
-amount of pollutants discharged.

125,68 ‘Utilization of grant funds under Title
I of the Act

125,87 Special permit conditions.

Subpart G--Critetla For Modifying the
Secondary Treatment Requlrements
Under.Section 301(h) of the-Clean
Water Act -

§12556 Scopeand purpose,

This Subpart estaGlishes the criterta
and standards to be applied by EPA in
acting on section 301(h) requests for
modifications to the secondary
treatment requirements. It also )
establishes special permit conditions
‘which must be imposed, in.addition to
terms and-conditions required vnder -
Part 122, in.any permit incorporating a
section 301(h) modiEcation of the
secondary. freatment requirement
{"section 301(h) medified permit").

§125,57 Law authorizing issuznce of 8
section 309(h) modified permit.

Section 301(h) of the Clean Water Act
provides that: -~ .

The Administrator, with the eoncurrence of
the State, may jssue a pemmit under section

402 which medifes the requirementa of
subsection (b)[1)(B) of this section with

.

- respectto‘the discharge of any pollutant in an

existing discharge from a publicly vwned
treatment works into marine walers, if the
applicant demonstrates to the satisfaction of
the Administrator that—

(2) There is an applicable water quality
standard specificto the pollutant for which
the modification is vequested, which hag been
identified under section 304(a)(8) of this Act;

‘{2) Such modified requirements will not
interfere with the attainment or maintenance
of that-water quality which assures

. protection of public water supplies and the

protection and propagation of & balanced,
indigenous population of shellfish, fish and
wildlife, and allows recreational activities, in
and op the water;

(3) The.Applicant has established & system

« for menitoring the impact of such discharge

on a rgpresentative sample of aguatic biota,
to the extent practicable;

(4] Such modified requirementswill not
result in any additional requirements on any
other point ormonpoint source;

. [5}all epplicable pretreatment
requirements forsources Introducing waste
into such trestment works will be enforced;

(6) To the extent practicable, the applicant
has established a schedule of activities
designed to eliminate the entrance of toxic
pollutants fromnonindustrial sources into -
such treatment works;

(7) There wilt be no new or substantially

- Increased discharges from the point source of

the pollutant to which the modification
applies.above that volume of discharge
specified.in the-pa:_mit:
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.[8) Any funds avallable to tho ownor of
such trentment works under Title I of this
Actwill be used to echieve the dogree of
effluent raduction required by soction 201 (b)
and (g}[2}{A) or to zarry out Lhe requlrements
of this subsection,

For the purposes of this subsaction the
phrage “the discharge of any pollutant into
marine walers” refers to a dlscharge into
deep waters of the territorial soa or the
waters of the conligtious zone, or into gallne
estuzrine waters where there Is strong t¢dal
moventent and other hydrologlen] and
geological characteristics which the
Administrator determines necessury o allow
compliance with peragraph (2) of thls
subsection, and seation 201(a){2) of thia Act.

§125.58 Dafinltions.

For the purpose of thls Subpart:

{a) "Applicant" means an applicant
for & modified NFDES permit under
section 301(h) of the Act,

(b) “Application format” means EPA's
*Application Format for Modification of
the Requirements of Secondary
Treatment” provided in Part Ii.of this
this regulation.

{c) “Balanced, indigenous population"
means an ecological community which:

"[1) Exhiblts characteristics similar 1o
those of nearby, healthy communities
existing under comparable but

-unpelluted environmental conditions; or

{2) May reasonably be expected to
become re-establisked in the poliuted
water body segment from adjacent
waters if sources of pollution were
removed.

(d) "'Current discharge™ .meang the
volume, composition, and localion of an
applicant's discharge as of any time
between December 27, 1977 and {3
months after date of publication} as
designated by the applicant.

(e} “Final application” means n
submission for a section 361(h) modified

- permit to EPA not later than (80 days

after date of publicatton). The final
application shall conlain:

(1) A completed application which
corresponds to EPA’s Application
Format for Modification of the
Requirements of Secondary Treatment;

(2) A signed, completed NPDES

. application Standard Form A, Partg I, Ii,

and IlI; and

(3) The following certification: “I
certify under penalty of law thatI have
personally examined and am familiar
with the information submitied in the
attached document(s), and:based .on my
inquiry of thuse individuals immediately
respansible for obtaining the
information, I am'convinced ihat the
information is true, 2courate 2nd correct,
I am aware thal there are significant
penalties for submiiting false
information, including the poseibility of
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fine and imprisonment.” (see .
§ 125.58{d)(1)-

(f} “Imaproved discharge” means the
volume, composition and location of an

- applicant’s dischatge following:

(1) Construction of planned outfall
improvements, including, without -
limitation, outfall relacation, outfall
repair, or diffuser modification; or

{2) Construction of planned treatment
sysiem improvenients; or.

- (3) Implementation of a planned
program to improve operation and
maintenance of an existing treatment

- system; or

{4) Impiementation of a planned
program to eliminate or control the
introduction of pollutants into the
applicant's freatment works,

{g) “Industrial source’ means any
source of nondomestic pollutants
reguiated under section 307 {b) or (c] of
the Act which discharges into a POTW,

(h) “Modified discharge”means the
volume, composition and location of the
discharge proposed by the epplicant for
which a modification under section
301(h} of the Act is requested.

(i) "Norindustrial source” means any
source of pollutants which is not an
industrial source. )

(i} "Ocean waters" means those
coastal waters landward of the baseline

' of the territorial seas, and the deep

waters of the territorlal seas, or the
waters of the conliguous zone.

- %u{k} “Pesticides” means demetan,

~* and parathi

thion, malathion, mirex, methoxychlor
on.

(1) “Preliminary application™ means &
submission to EPA postmarked no-later
than September 25, 1978, which’
contained, at a minimurm, the pame and
address of the applicant and a statement
that the applicant was seeking a
modification of secondary treatment
requirements under section 301(h) of the
Act.

(m) “Primary treatment” means the -
first stage in wastewater treatment
where substantially all flosting or
settieable solids, are removed by
floatation and/or sedimentation.

(n) "Public water supplies” means
water distributed from a public water
system. -

(0) “Public water system’’ means a

. system for the provision to the public of

piped water for human consumption, if
such system has at least fifteen service
cononections or regularly serves at least
twenty-five (25} individuals, This term

. includes (1) any collection, treatment,

storage and distribution facilities under
the control of the aperator of the system
and used primarily in connection with

. the system, and (2} any collection or

pretreatment storage Faciliies not under

the control of the operator of the system
which are used primarily in connection
with the system.

(p] “Publicly owned treatment works"
(“POTW") means a treatment works, as
defined in section 212(2) of the Act,
which iz owned by a State, municipality
or intermunicipal or interstate agency.

(q} “Saline estuarine waters" means
those semi-enclozed coastal walers
which have a free connection ta the

- territorial ses, undergo net seaward

exchange with ocean walers, and have
salinities comparable to those of the
ocean, Generally, these waters are nesr ~
the mouth of estuaries and have cross-
seclional annual mean salinities greater
than twenlty-five (25) parts per thousand.

(r) “Secondary treAtment" means the
term as defined In 40 CFR 133,102,

{s) "Shelfish, fish and wildllfe” means
any biological populalion or community
that might be adversely affected by the
applicant’s modified discharge.

(1) "Stressed waters" means those
receiving environments in which an
applicant can demonstrate, to the
satisfaction of the Administrator, that
the absence of a balanced, indigenous
population is caused solely by human
perturbations other than the applicant's
discharge.

{u) “Toxic pollutants” means thosa
substances listed in Table 1 of
Committee Print No. 95-30 of the
Committee on Publie Works and
Transportation, House of
Representatives, and published at 43 FR
4108 (January 31, 1978), es from time to
time revised by the Adminisirator under
section 307(a) of the Act.

(v} “Traditional pollutant” meens
biochemical oxygen demand (“BOD"),
suspended solids (*SS$") and pH.

{w) "State water quality standards”
means applicable State water quality
standards which have been:

(1) Approved or left in effect by the
Administrator under seclion 303(a) or
303(c) of the Act; or

{2) Prorulgated by the Administrator
under section 303(b) or 303{c) of the Act,
as of the date of any final application
submitted under this Subpart.

[x] “Zone of initlal dilution" (“ZID"}
means the region surrounding or
adjacent {o the end of the outfall pipe or
diffuser ports, as calculated according to
{nstructions in the application format,
provided that it may not be Jarger than
allowed by mixing zone restrictions in
applicable State water quality
standards.

§125.59 Genenl

{a) Basis for application. A final
application for modified section 301(h)
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permit under this Subpart-shall be based
on either:

{1) A current dlsr.haxge into ocean
waters or saline estuarine waters; or

f2) An Improved discharge into acean
walers or saline estuarine waters,

Provided, That:

(i} The applicant deménstrates in its
final application that such
improvements have been thurough]y
planned and studied as an alfernative to
secondary treatment and that it can
expeditiously complete or implement -
such improvements; an

{ii) The applicant submits, as part of
ils Bnal application. a proposed
schedule for (A) the planning, design
and staged construction of secondary
treatment, and (B} such other = -
improvements which will provide for the
maximum amount of planning, design
and constructlion which can be °
completed by the applicant pending a
final decision on its application; and

(iif} The applicant has exercised its
best elferts to comply with such
schedule pending a final decision on its
application.

(b) Prohibitions: No modified section
301(h) permit shall be issued: .

(1) Where such issuance would not
assure compliance with all applicable
requirements of this Subpart;

(2) Where such Issuance would not
assure compliance with all applicable
requirements of Part 122;

(3) Whezre the applicant's discharge
was not actually flowing into acean
waters or saline estuarine waters as of
December 27, 1677;

{4) For a discharge receiving less than
primary treatment:

(5) Far the discharge of sewage
sludge;

{6) For any discharge for which there
is as of September 13, 1979 an applicable
State or local law, regulation or
ordinance requiring secondary
trealment of municipal wastewater,
unless it can be shewn that such law,
regulation or ordinance is less stringent
than secondary treatment, as defined in
40 CFR 133.102,

(7) Where such issuance would
conflict with applicable provisions of
other Federal laws, and, to the extent
that they do not confljct with
requirements of law, applicable
provisions of Executive Orders. This
includes sityations where:

() The applicant's modified discharge
iz located in an area covered by an
approved State coastal zone
maragement program, and the applicant
falls to provide certification under
seclion 307[c) of the Coastal Zone
Manegement Act 0f 1972, as amended,
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18 U.S.C. 1456(c}, that its discharge
complies with such program; -

(i) The ispuence of a section 301(h)
modified permit would jeopardize the
continuved existence of an endangered or
threatened species listed under the
Endangered Species Act-of 1973, as
amended, 16 U.S.C. 1531 et seg., or
would result in thedestruction or
modification:of the habitat of such_
Bpecies; or, ’

(iif) The applicant's modified
discharge is located in .a marine or
estuarine sanctuary designated by the
Secretary of Gommerce under Title IT of
the Marine Protection, Research and:
Sanctuaries Act, .as amended, 16 U.S.C.
1431 et seq., or the Coastal Zone
Management.Art, as amended; 18 U.S.C.
1461 et seg., and the Secretary denies
certificalion under either of these Acts;

(8) Where the applicant sither.did not
submit apreliminary application.or .
submits £ final application which, on.its
face, did not demonstrate to the
satisfaction of the Administrator that .
the applicant's modified discharge meets
or will meet all fhe requirements of this
Subpart; or, -

(8} Where the applicaat is currently
meeting effluent limitations based on
secondary treatment.

{c) Preliminary application. Each =~ -
applicant for a-gection 301(h} modified
permit under this Subpart must have
submitted a preliminary application to
EPA, postmarked no later than
September 25, 1878, which contained, at
a minimwm, themame and address of the
applicant and a statement that the -
applicant was seeking & modification of
secondary treatment requirements vnder
section 301(h) of the Act. - o

{d) Final application. All final section
301(h) applications shall be signed by
either & principal-executive officer of the
POTW or ranking elected official of the
municipality. [See also §122.5{a}(3)).

(1) Centents. Each applicant for g
modified permitunder this Subpart shall
submit a final application to EPA which
shall contain: Lo

(i) A signed, completed NPDES

' Application Standard Form A, Parts I, TJ,

and IIl; and

(if) A completed application which
corresponds to EPA's Application
Format for Modification of the )
Requirements of Secondary Treatment;
and .
{iii} The following.certification:
Lcertify under penelty of law that 1 have
personally examined.and am Tamiliar with
the informalion submitted inthe attached
document{s), and-based-on my inquiry of
those individuals immediately responsible for
obtaining the information, Iam convinced
that the information.is true, accurate and

correct. I am aware that there are significant
panalties for submitting false information,
including the possibility of fine and _
imprisonment. -

(2) Deadline.and distribution. The
original and two copies of the final

" -application must be submitted to the

following no later than September 13,
1878: i

(i) 301(h) Review Group, Office of
‘Water Program Operations, 401 M

- Street, SW., Washington, D.C. 20460

{original); -

(ii) The Regional Adminisirator for the
EPA Regionin which the applicant is
located {one copy); and ,

{iii) The Stateorinterstate agency {or
agencies) authorized to provide "o
certificationfconcurrence under
$124.21-124.23 ([one copy).

{e) Decisionson section 301(h)
nodifications. {1) The decision to grant

- or deny a spection 301fh) modification of

the secondary treatmenit requirement
shall be: :

(i) Made by the Administrator,or a
person designated by the Administrator,
pursuant to § 124.55; and

-fii} Based on the applicant's
demonstration that it hag met all the
criteria set forth in §§ 125.59-86.

(2) No section 301(h) modified permit
shall be issued by the Administrator, or
person designated by the Admintstrator:
. (i} Until the appropriate State
certification/concurrence is granted or
waived pursuant to § 124.24: or

(ii) If the.appropriate State denies .
certificetion/concurrance pursuant to
§124.24. . ,

h[3]} Any section 301(h) modified permit
shali: _

{f) Be issued in accorddnce with the -
procédures set forth in Part124; and
- Tii} Contain all:applicable terms and
conditions set forth inPart122; and

{iii) Contain the special permit terms
set forth in § 125.67. -

{4) Appeals.of any section 301(h).
determination shall be governed by the
nonadversary initial licensing !
procedures set Yorth in Part 124, Subpart
1.

(5) At the expiration of the section
301(h) permit, the POTW should be

- prepared tosupport the continuation of

the modification based on studies and

. monitoring performed during the life of

the permit, .

§12560 Existence of and compllance with
applicable water quality standards.

(&} Criteria. There must exist a State .
water qualily standard or standards
applicable to the pollutant(s) for which a
section 201{h) modified permit is

- requested, including:
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(1) Stale water quality standards for
biochemical oxygen demand.or
dissolved oxygen;

{2) Stale waler quality standards for
suspended solids, turbidity, Jight
transmission, light scatiering or
maintenance of the photic- zone; and
. (3] State water quality standards for

H

pH. _

(b) Application requirements. To
enable the Administrator to determine
whether the applicant meets the criteria
of paragraph (a), the applicant shall
demonstrate in Part A Section 9 of ity
application that:

(1) An applicable State water quality
standard(s) exists; and

{2) ‘That the modified discharge will
comply with these State watér quality
standard(s).

5§125.61 Attalnment or maintenance of
water quality which assures protection of
public water supplles, the protoction and
propagation of a balonced, indigenous
population of shellfish, fish and wildlite,
and altows recreational activities.

{a) Physical choracteristics of
discharge.—(1) Crileria. ({) The
applicant's modified outfall and diffuser
must be well designed, using neespted
desigus of outlell and diffuser aystems,
to provide eppropriate inilial dilution,
dispersion and transport of wastewaler,
considering the volume of the discharge
and site-specific physica] and
environmenlal conditions;

{ii} The initlal dilution achievod by the
applicant's modified discharge, s
caleulated jn Part B, section 1.0f tho
Application Format, must be sufficient
to meet all applicable State water
quality standards at and beyond the
boundary of the zone of initial dilution
during those conditions definad ag
critical in Part B, Sections 1-4,of the
Application Format; :

(iii) Dilution waier must be suppliod to
that zone where enlrainmant takes place
in an amount-equal lo the wastewater
flow times the dilution factor as
calculated in Part B, Section 1 of the
Application Format;

{iv) Following initial dilution, the
partially diluted wastewater and °
particulates must be transporled and
dispersed so as not to adversely affect
waier use areas [including recreationa)
and fishing areas) and areas:of
biolegical sensitivity.

(2).dpplication requirements, To
enable the Administrator to-delermine
whether an applicant's modified
diecharge meets the criteria of
paragraph (2)(1), the applicant shall
provide the data on the physical
characteristics and hydraulics of the
outfall and an the physical
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oceanographie conditions in the vicinity
of the ouifall required by Part B,
Sections 14, of the Application Format,

(b} Impact of discharge on public
water supplies.—(1) Criteria, (i) The
applicant’s modified discharge must
allow for the atfainment or maintenance
of water quality which assures
protection of public water supplies.

(i} The applicant's modified discharge
must not:

{A) Prevent a planned or existing
public water supply from being used, or
from contimuing to be used, as a public
waler supply; or,

{B} Have the effect of requiring
treatment over and above what would
be necessary in the absence of such
discharge in order to comply with lecal,
State, and EPA drinking water
standards,

(iii} The applicant's modified
discharge must comply with all

applicable State water quality standards -

or other requirements adopted or
pramulgated for the purpose of atlaining
or maintaining water quality which
assures prolection of public water
Fupplies.

(2) Application requirements. To
enable the Administrator to determine
whether an applicant’s medified
discharge meets the requirements of
paragraph (b)(1) of this section, the
applicant shail provide the data on the
impact of its outfall on existing and
.gotential public water supplies required
by the Public Water Supply Impact
Assessment, Part B, section 5, of the

- Applicaion Format.

(c) Biological impact of discharge.~—
{1) Criteria. (i) A balanced. indigenous
population of shellfish, fish and wildlife
must exist:

(A} Immediately beyond the zone of
initial dilution of the applicant's
modified discharge and;

(B) In all ather areas beyond the zone
of initial dilution where marine life is
actually dr potentially affected by the
applicant’s modified discharge.

(i} Conditions within the zone of
injtial dilution must not contribute to
extreme adverse biological impacts,
including, but not limited to, the
destruction of distinctive habitals of
limited distribution, the presence of
disease epicenters, or the stimulation of
phytoplankton blooms which have
adverse effects beyond the zone of
initial dilution;

iii) In the case of a modified
discharge into saline estuarine waters
the following additional restrictions are
placed on impacls within the zone of
initial dilution:

{A) Beuthic populations within the
zape of initial dilution must not differ

substantially from the balenced,
indigenous populations which exist
immediately beyond the boundary of the
zane of initiel dilution;

(B) The discharge'must not interfere
with estuarine migratory pathways
within the zone of initin] dilulion; and

(C) The discharge must not result in
the accumulation of toxic pollutants or
pesticides at levels which exert adverse
effects on the biota within the zane of
Initial dilutiog.

(iv) The applicant’s modified
discharge must comply with all
applicable State water quality standards
or other requirements adopled or
promulgated for the purpose of atlaining
or maintaining water quality which
provides for the protection and
propagation of fish, shellfish and

dlife.

{2) Application reguirements. To
engble the Administrator to determine
whether an applicant's modified
discharge meets the criteria of
paragraph {c)(1) of this section, the
applicant shall prepare a Biologicat -
Condilions Summary in accordance with
the Marine Biological Assessment Part
B. section 6, of the Application Formal
and shall answer ali questions
contained in the Marine Biological
Asgessment Questionnaire, part B,
Segtion 7 of the Application Format,
based on the summary.

(d) Impact of discharge on
recreational activities.—{1) Criteria. {i)
The applicant's modified discharge must
allow for the attainment or maintenance
of water guality which allows for
recreationel activities beyond the zona
of initial dilution, including, without
limitation, swimming, diving, bosting,
fishing and picnicking and sports
activities along shorclines and beaches.

(i) The applicant’s madified discharge
must comply with all applicable State
water quality stendards or other
requirements adopted or promulpated
for the purpase of nitnining or
maintaining water qhality which allows
{or recreational activites,

(iif) There must be no Federal, State or
local restrictions on recreational
aclivities within the vicinity of the
applicant's modified outfall unless such
resirictions are routintely imposed
around sewage oufalls, This exception
shall not apply where the restriction
would be lifted or modified, in whole or
in part, if the applicant were discharging
& secondary treatmept effluent.

(2) Application reguirements. To
enable the Administrator to determing
whether an applican!'s modified
discharge meets the criteriz of
paragraph {d)(1} of this scction, the

applicant shajl provide the data on the

s
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impact of its discharge on recreational
uses required by the Recreation Impact
Assessment, Part B, section 8 of the
Application Formal.

(e) Additional application
requiremenis for application based on
improved discharge. If an applicant is
applying for & section 301(b) medified
permit on the basis of an improved
discharge, it must submit in its final
application:

(1) Final plans for such improvements -
in Part A, Section 10 of the Application
Format;

(2) Computer modeling or other
detailed apalyses projecting changes in
flow rates, flow patlerns, composition,
volume or other parameters or _
chaoracteristics of the applicanl’s current
discharge which are expected to result
from snch improvements at several
milestone dales {including the statutory
July 1, 1883 date) reflecting conditions of
severe waste loadings;

(3) The assessments required by
paragraphs (a) through {d) of this section
bos#d on its corrent dischargs;

(4} Where the improved discharge
involves outfall relocation, the
assessments required by paragraphs (a)
through (d) of this section for the
relocation site; and,

(6) A delailed analysis of how the
improvements planned by the applicant
will, when completed and at the
milestone(g} identified in paragraph
{(e)(2) above, eliminate, Teduce or
otherwise relieve any adverse impacts
identified in paragraph (e){3) of this
seclion and assure compliance with the
criteria contained in paragraphs (a}
through {d) of this section.

(0 Stressed woters. I an applicant
believes that its feilure to meet the
requirements of paragraphs (a) throngh
{d} of this section is attributable to
conditions resulting from knman
perturbations other than its modified
discharge [including, without imitation,
other municipal or industrial discharges,
nonpoint source runoff and the
applicant’s previous discharges), the
applicant must demonsteate, to the
satisfaclion of the Administraior, thaf jts
modified discharge does nat or vrill not:

{1) Contribule 1o, increase, or
perpeluate such siressed conditions;

(2] Contribuie to further degradation
of the biota or waler quality if the level
of humen perturbation from other
sources increases: and

(3} Retard the recovery of the biota or
water quality if the level of human
perturbation from other sgurces
decreases.
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§ 126,61 Establishment of a menitoring
system,

(a) General requirements applicable
fo all proposed monitering programs. (1)
The applicant must have a biological
monitoring program, a program for
monritoring compliance with State water
quality standards, and a toxics control
monitoring program which meet the
requirements of paragraphs (a) through
(] of this section; '

(2) Each program must include a
detailed description of sampling
techniques, times, and locations
{including appropriate control sites),
analytical techniques, quality control
* and verificelion procedures to be used;
and, '

(3) The applicant mus? also
demonstrate that it has the economic,
personnel, technical and other resources
to implement the proposed programs
immediately upon issuance of a section
301(h) modified permit and %o carry out
the proposed programs for the life of the
. modified permit.

{4) Each proposed monitoring program
submitted by the applicent under this
section shall be subject to revision as
determined by the Administrator prior
to issuing any modified permit and
during the term of any modified permit
issued. .

fb) Biological monitoring program.—
(1) Criteria. (i) The biological monitoring
program shall provide date adequate to
evaluale the impact of the applicant’s
discharge on marine bigta, taking into
account critical environmental periods
(e.g. runoff, spawning periods for flsh
and shellfish, and unusual
oceenographic and meteorological
events} and variability of the discharge
anticipated during the Jife of the permit.
~ It shall be keyed to the nature and
valume of the applicant’s discharge, the
nature of the receiving water, and the
nature of the marine life affected or
likely to be affected as identified in the
Biological Conditions Summary
prepared under § 125.61{c){2).

(ii} For applicants seeking a section
301(h) modified permit based on:

(A) A current discharge, the biological
monitoring program shall be designed to
demonstrate that the discharge currently
complies and wiil continue to comply
throughout the term of the modified
permit with the requirements of
§ 125.81{c)(1).

(B) An improved discharge other than
outfall relocation, the biological
monltoring program shall be designed to
collect baseline deta on the current
impact of the discharge, to monitor the
impact of the discharge as ’
improvements are completed, and, upon
completion of all improvements, to

LY

demonstrate that the discharge complies
with the requirements of § 125.51(c){1).

(C) An improved discharge involving
outfall relocation, the biclogical
monitoring shall be conducted at both .
the current discharge site, until-such
discharge ceaaes, and the relocation
site. The biological monitoring program
at the current discharge site must be
designed to measure the impact of the
discharge as the toxics contro! program
is implemented and any upgrading of
treatment is completed. The biological
meonitoring program at the relocation
site ghall be designed 1o collect baseline
data for a minimum of one year, to
monitor the impact of the discharge as
improvements other then outfsil
relocation are completed, and, upon
completion of al! improvements,
demonstrate that the-discharge complies
with the requirements of §& 125.61(c){1).

(iii) The biological monitoring program
shall include quarterly seasonal surveys
of the structure and function of the
macrofaunal benthos and those other
biological communities most likely to be
affected by the discharge.

{iv) Where the chemical analysis
conducted under § 125.64(a)(1) of this
Subpart or any subsequent chemical _
analysis of the applicant's discharge
required to be conduéted under
paragraph (d} of this section identifies
any toxic pollutants or pesticides in the
applicant's discharge, the biological
program shall include:

{A) In situ bioassays within and
immediately beyond the zone of initial
dilution and at appropriate reference
sites. The bioassays must be conducted
with appropriate sensitive marine
organisms, and shall be designed to:

() Determine the accumulation of
each identified toxic pollutant and
peslicide in the organisms;

(2} Examine other adverse effects of
the discharge on the organisms,
including, death, growth abnormalities,
and physiological stress.

(B) Sampling of sediments within and
immediately beyond the boundary of the
zone of initial dilution and other areas
of solids accumulation (as identified in
the physical assessment prepared under
§ 125.81(a)(1)), and at"appropriate
reference sites, for accumulation of each
identified toxic pollutant and pesticide.
If sampling indicates the existence of
elevated or increasing levels of such
pollutants or pesticides, the biological
monitoring program must include a
specific program for measuring the
impact of such substances on, ate
minimum, the macrofaunal benthos.

{v} Where the applicant's discharge
may affect commercig] or recreational
fisheries, the biomonitoring program
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shall include periodic assessments of
the condition and productivity of
fisheries likely to be affected by the
discharge,

{2) Application reguirements. To
enable the Administrator to determine

“whether an applicant's blomoniloring

program meets the criterla of (b)(1), the
applicant shall submit a proposed
Biological Monltoring Program in Parl C,
Section 1 of its final application, ~

() Water quality monitoring
program.(1} Criteria. (1) The water
quality monitoring program shall
provide data adeguate to evaluate the
applicant’s compliance with appicable
State.water quallty standards, taking
into account critical environmental
periods.(e.g., runoff, spawnlng perlods
for fish and shellfish, and unusual
oceanographic and metecrologleal
events) and varlability of the dischargo
anticipated during the term of the
modified permit;

(ii) The water quality monitoring
program shall ba designed to measure
the applicant's compliance with
applicable State water quality
standards:

(A} As required by State law;

(B) At the boundary of the zone of
initlal dilution; and

[{C) At locations beyond the zone of
initial dilution where impacts on marlne
life, recreationa) interests or pubilc
water supplies may ocour, .

(2) Application requirements, To
enable the Administrator to deierming
whether an applicant's water guality
monitoring program meets the criteria of
(c)(1) of this sectlon, the applicant shall
submit a proposed Water Quality
‘Monitoring Program in Part C, Section 2
of its final application,

(d) Toxics control minitoring pregram
(1) Criteria. (i) The toxics control -
monitoring program shall provide date
on the chemical composition of the
applicant's discharge, which can be
usged to:

{A) Measure the effectiveness of the
applicant's toxic control program in
reducing toxic pollutants and peaticides
in its discharge;

(B) Assist in implemenling the toxlcs
control program; and,

(C) Guide biological moniloring efforts
under paragraph (b)(1){iv) of this
section.

{ii) The toxics control monitoring
program shall provide for a chemical
analysis of representative wet weather
and dry weather discharges for toxic
pollutants end pesticides,

(2) Application requiremenis. To
enable the Administrator to determino
whether an applicant's toxic control
monitoring program meets the crllerla of
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{d)(1) of this section, the applicant shall
submit a propased Toxics Control
Monitoring program in Part C, section 3
of its final application.

§12563 Effect of discharge on other
polnt and non-point sources.

" (a) Criterion. No modified discharge
may result in any additional
requirements op. any other point o
Bonpoint source.

{b) Application requirements. To
enable the Administrator to determine
whether an applicant's madified

e meets the criterion of
paragraph {a} of this section, the
applicant shall submit in Part D of its
final application, letters from each
agency having anthority ta establish or
to advise in the establishment of waste
loadings or wasteload allocations for the
waters into which the applicant
proposes to discharge. These letters
shall indicate whether the applicant's
proposed discharge will result in any
additional treatment, pollution control,
aor ofher requirement on any other point
or nonpoint source (including combined
sewers). The Jetter{s) shell include the
basis for the agency's conclusion,

§12564 Toxics control program.

(a} Chamicol analysis.—{1) Criteria.
The applicant shall submit at the time of
- application, a chemical analysis of its

current discharge for all toxic pollutants
and pesticides as defined in § 125.58{k)
and [u). Analysis shall be performed on
two 24 hour composite samples [one dry
weather and one wet weather).
Applicants may supplement or
substitule additional chemical analysis
data if documentation is provided to
show that the composition of the
wastewater samples typifies that which
occurs during dry aind wet weather
conditions. .

{2) Application reguirements. Ta
enable the Administrator to determine
whether an applicant meets the criteria
of paragraph (a}(1) the applicant shall
pravide the information required by Part
E, Section 1 of the Application Formalt.

(b) Jdentification of Sources of Toxic
Pollutgnis (1) Criteria. The applicant
shall suhmit at the time of application,
an analysis of the sources of toxic
pollutants identified in section
125.54(a)(1). The applicant shall
categorize the sources of the toxic
poliutants according to industrial and
non-industrial types.

The applicant shall include in
§ 125.64(c) and (d} programs to reduce or
remove the identified toxic pollutants
from the applicant’s discharge.

(2) Application requirements. To
enable the Administrator to determine

~

whether an applicant meels the eriteria
of paragraph (b)(1) the applicant shall
provide the information required by Part
E, Section 1 of ihe Application Formal.

{c) Industrial pratreatiment
requirements.—{31) Criterio. (i) An
epplicant which has known or suspected
industrial sources of toxic pollutants
shall have & pretreatment program
capable of enforcing all applicable
promulgated pretreatment slandards
which meets the requirements of 40 CFR
403.8(f) mo later than the time the
applicant’s permit is modified, and
which will be implemented no later than
eighteen {18) months after issuance of
the modified permit;

(i) This requirement shall not apply to
any applicant which has no known or
suspected industrial sources of toxic
pollutants and so certifies to the

- Administrator;

{iif} The proposed industrial
pretreatment program submitled by the
applican! under this section shall be
subject to revision as determined by the
Administrator prior to issuing any
section 301(h) modified permit and
during the {erm of any section 301(h)
modified permit issued;

{iv) Implementation of all existing
pretreatment requirements and
authorities must be meintained throvgh
the period of development of any
additional pretreatment requirements
that may be necessary to comply with
the requirements of this subpart. :

(2} Application Yeguirements. To
enable the Adminislrator to determine
‘whether an applicant not exempted by
paragraph [c)(1)(ii} of this section meels
the criteria of paragraph {c)(1), the
applicant shall provide in Part E, Section
2 of its final application, o proposed
pretreatment program which includes
the following:

(i) The evidence required by 40 CFR
403.8{a)[1}-{4):

[ii} An inventory of sources which are
subject or may be subject to the
prefreatment program. Such sources
shall include, but not be limited 1o,
sources in the indugtrial calegories
identified in Appendix A, Part 122 of the
Nationel Pollutant Discharge
Elimination System regulntions. The
inventory shall inclede a description of
the methodology used to develop the
invenlory and the process to be used to
ensure the inventory is kept zccurate
and current, At 8 minimum, the
invenlory shall include a qualitative
description of the type of pollutants
contributed by each identified source. In
addition, for sources subject io
promulgated national categorical
pretreatment standards, State or local
pretreatment reguirements, the
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inventory shalt include a snmmayy of
industrial compliance with the
quantitative and gualitative information
required by 40 CFR Part 403.12(h);

(iii) A schedule of compliance which
demonstrates that the program will be
implemented as soon as possible bot in
no event later then eighteen {18} months
after issuance of a section 301(k)
madified permit. The compliance
gchedule shall include, at a minimum,
the following milestones and shall
specify their initiation and completion
dates: '

(A) Completion of the wastewater
characterization of industrial sources
inventoried In the final application as
required by 40 CFR 403.8{f}{2)[i-iii);

(B) Development of effluent
limitations for prohibited pollutants [as
defined by 40 CFR 403.5) contributed to
the POTW by indusiriel sources;

(C) Nolification of industrial sources
of applicable pretreatment standards
and sludge management requirements,
as required by 40 CFR 403.8 {f)[2)(1ii);

{D} Design of a compliance monitoring
program, a5 defined by 40 CFR
403.8(0)(1)[v):

(E) Establishment of financial
programs and revenue soirces 1o ensure
adequale funding 1o carsy out the
prefreatment program;

(F) Acquisition of all qualified
personnel necessary to cany oot the
prelreatment prograg; and

(G) Submission of a request for
prelrealient program approval withant
conditions {and removal credit approvat
if desired and eligible] as required by 40
CFR 403.9.

(iv) Provisians, if necessary, for
requesling conditionel acceptance of the
pretreatment program pending the
acquisition of funding andfor personnel
for limited aspects which do not require
immediate implementation, Provided the
applicant:

{A)} Has the anthority, procedures,
funding and personnel to fuliill its
current enforcement respansibilities for
all applicable promulgated pretreatment
slandards;

(B) Meets the requirements of 40 CFR
403.9(b}{1}-(3)

(C) Submits a schedule of campliance
and evidence demonstrating it will have
sufficient resources and qealified
personnel to carry out tke authorities
and procedures fn 40 CFR 403.8{f) as
soon as possible but not later than
eighteen (18) months after issuance of a
seclion 301(b) modified permit;

[D) Submits a description of its record
to date in enforcing existing applicahle
national, State and local pretreatment
standards; and
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{E} Has an approvable schedule of
compliznce for implementing its
prelreatment program.

{d) Nonindustriaf source control
program.—{1) Criteria, {i) The applicant
shall have at the time of application, a
schedule of activities designed to
eliminate the entrance of toxic
poliatants from nonindustrial sources
into its lreatment works to the extent
practicable, which will be implemented
no later than eighteen months after
tssuance of a section 301(h) modified
permit.

(ii) Each proposed nonindustrial
source control program submitted by the
applicent under this section shell be
subject to revision as determined by the
Administrator prior to iasuing any
section 301(h} modified permit and
during the life of any such permit issued.

(2) Application reguirements. To
enable the Administrator to determine
whether an applicant’s nonindustrial
source control program meets the
criteria of paragraph (d)(1) of this
section, the applicent shall pravide in
Pert E, section 3 of its final application &
proposed nonindustrial source conirol
program which includes the following:

(i) A schedula of activities for
igentifying nonindustrial sources of
toxic pollutants, including:

(A) All nonindustrial sources, or
categories of sources, which are
introducing toxic pollutants into the
applicant's trealment works; and,

{B) The specific toxic pollutants and
volumes thereof generated by such
sources or categories of sources,

(ii) A schedule of activities to
determine practicability of controls, to
include:

(A) An analysis of the contral
technologies available to the applicant,
Including treatment as well as control,
at the sale, use, handling and disposal
stage;

(B) An asseasment of the effectiveness
of such control technalogies in
eliminating or limiting the introduction
of toxic pollutants from such source into
the applicant’s treatment facility; and

{C) An analysis of the legal,
technological, socio-economic, and
institutional impact of utilizing such
control technologies,

(iii] A schedule for the development
and implementation of control programs,
to the extent practicable, for each
nonindustrial source or category of
sources identified under paragraphs -
{b}(1) and {d)(2)(i} of this section. Each
such program shall include:

{A) A description of the program;

(B) A method for enforcing the
program; -

(C) A monitoring program which will
massure compliance with and the
effectiveness of the program; and

(D] A schedule for ireplementation,

{iv] A schedule for the development
and implementation, to the extent
practicable, of specifie control programs,
in addition to the programs for any othér
non-industrial source or sources
identified under paragraph {b}(1) of this
section. These prograsms shall include;

{A) A program for the development of
best management practices to control
urban stormwater runoff into combined
sewers, including street cleaning, catch
basin cleaning, trash pickup in both
commercial and residential areas, and
runoff coatrols at construction sites;

(B) A program to eliminate the
discharge of waste oil from gas stationg,
service stations and garages into the
applicant’s treatment works, including
programs to collect such waste oil for
reoycling or solid waste disposal;

(C) A program to control the
introduction of herbicides, fungicides,
insecticides and rodenticides into the
applicant's treatment facility from
residential, commercial and public
works activities; .

(D} A program for controlling sale,
use, and/or dispoaal of certain
household products containing toxic
pollutants which, because of disposal

. practices, are likely to enter the

" applicant’s treatment works (e.g.,
hogsehold paints, cleaning compounds);
an

(E} A program to modify building and/
or plumbing codes for new construction
to limit the introductiop of heavy metals
from plumbing eguipment into the
applicant’s eatment works,

{v) The schedules of activities shall
include an assessment of the applicent's
ability to provide the financial, staffing
and other resources or arrangements
which may be necessary to carry out the
schedule of activities listed in parsgraph
{d](z][i]_ through (iv).

§126.65 Increase in effluent volume or
amount of pollutanis disgharge, :

{a) Criteria. No modified discharge
may result in any new or substantially
increased discharges of the pollutant to
which the modification applies above
the discaharge specified in the section

- 301(h) modified permit. The applicant
shall provide data indicaling that:

(1) There shall be no increase in
effluent volume beyond the amount in
the applicant's projected five year
discharge; .

(2} There shall be no increase in the
mass loadings of eny pollutant(s) for
which & modification is requested over
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and above the amount in the applicant's
projected five year discharge; and

{3) Where pollutant discharges are
attributable in part to combined sewer
overflows, the applicant shall minimizo
existing overflows and prevent
increnses in the amount of pollutanty
discharged. )

{b) Application requirements. To
eneble the Administrator to determine
whether the applicant meats the
requiremenis of paragraph (a}, the
applicant shall demonstraie in Part F of
its final application, compliance with
paragraphs (a} (1) and (2] of this section,
ans submit a schedule of activities
designed to comply with paragraph
(a){3) of this section.

§125.66 Utliization of grant funds
avallable under Title 1) of the Act.

() Criteria. {1} Any funds available to
the applicant under Title I of the Act
shall be used for: .

(i) The construction of municipal
treatment works necessary 1o ensure
that the applicant's modified discharge
will meet the requirements of this
subpart; and

(ii) The application of beat procticable
wastewaler treatment technology.

(2) The applicant shall prepara a
revised scope of work and estimato of
revised costs under any active Step 1, 2,
or 3 Construction Grant awardad unde
40 CFR Part 35, subpart E, .

- (3]} The ravised scope of work of any
active grant awarded from funds
authorized for any fiscal year beglnning
after September 30, 1978, shall bg
subject to the requirement {o evaluate
innovative and slternative technologles
in accordance with 40 CFR Part 35,
Subpart E,

(4) Any such revised scope of work
and costs shall be subject to review and
revision by the Administrator; such
review shall not constitute approval,
obligation, or award of a grant under 40
CER Part 35.

(b} Application requirements. To
enable the Administrator to determing
whether an applicant can meet the
requirements of paragraph {a) of this
section the applicant shall submit ag
Parl G of its final application a funding
program which shall contain a proposad
modified scope of work and estimate of
revised costs for any active Step 1, 2, or
3 Construction Grants awarded under
Part 35, Subpart E of this Chapter, which
Provides for the following:

(1) Step 1 Grants. (1) Application of
the best practicable wastewater
treaiment technology (BPWIT};

(ii) Reclamation, recycle, and reuse of
water and confined disposal of
pollutants; .
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(iti) Development of a pretreatment (2) An annuel rgport summarizing
program in & with the industrisl compliance with the reporting
requirements of this part and 40 CFR 403  requlrements of 40 CFR 403.12(b). The

(see also 40 CFR 35.907); report shall summarize for each
- {iv) An evaluation of fow and waste  industrial subcategory covered by
reduction methods including national pretreatment standards:

(1) The number of sources reporting

development of a non-industrial source
versus the number of sources

program as required by § 125.84(d)(3) to

reduce or eliminate the discharge of inventoried in that subcategory;
1oxic substances to the municipal (i) The number of sources not in
he[:;m tnnalywoﬂri;a:]:lich establishes the - :g;ﬁli:;ce ik the pretreatosent
cost effective combination of the (iid) The numbek of sources with
proposed less-than-secondary treatment  compiiance schedules; and
system and additional facilities required (iv) What actlons are being
to provide for full secondary treatment

ich additional faciities bi undertaken to develop compliance

. g‘] - intlaoco i mﬂ“‘ite e schedules for sources currently lacking
requircments of § 35917 of 40 CFR Part 0%t “g"km‘ ﬂa‘:fmf:d dovs of th
35, Subpart E). (3) A repo ays of lne
final compliance date of a national

(2) Step 2 Grants. Development of
plans and specification for the proposed
less-than-secondary treatment facilities
including provision for future addition of
facilities 1o provide for secondary
treatment and BYWIT.

_[38) Step 3 Grants. Construction of the
proposad less-than-secondary facilities

pretreatment standard, summarizing the
number of noncomplying sources in that
industrial subcategory and what actions
are being taken 1o bring non-complying
sources into compliance (see industry
reports required by 40 CFR 403.12[d)).
(4) An annual report on the public

notification of noncomplying industries

including provisions to ensure .
compatibility with fture additions of ~ "eduired by 40 CFR 4a3.8({)(2)(vil).
facilities to provide for secondary {OMB No. 165—578003; Expires Decembar 31,
treatment and BPWIT. ) w9y
Application Format for Modification of the

gg‘fg‘ﬂ uglmg:ﬂ“‘ms for section Requirements of Sacondary Treatment

Each section 301{h) modified permit ~ [nroduction o
issued shall contain, in addition to all ‘This application format conalsis of the
applicable terms and conditions f;llgma;?m o 51“!5‘ [ﬁl&m “31: SJ'

. ctions and appendices which muat be

w:lhle“;:l?o@ §§ 122.34 through provided by the applicant to constitule a final

(a) Effluent limitations which will spplicatior: ]
assure compliance with the Part A. Genera]
requitements of this Subpart; s Seclion 1, Description of Treatment

yatem. '
mﬂl}iia:?::et%ﬁe ¢ schedules of gec:jlon 2, EEEUE:; Lim{tations.
eclion 3. Exisling Discharge.
.[ll.ﬁgtl;';agmigsng&qrm development 2 S:lcion 4. Sinte Secondary Treatment *

requure: b equirements. »

{2) Nonindustrial toxics control Sectlon 5. State Coastal Zone Manngement
program required by § 125.84(d}; gram.

(3) Any construction required by Sectlon 6. Marine and Estuarine
$ 125.66; and Sanctuaries,

[4) Control of combined sewer S Sectl:uou 7. Endangered or Threatenced

pecies,

overflows required by § 125.65. Section B. Other Applicebte Federal

(c) Monitaring requirements that Requirements,
include: Section 8. Existence and Compliance with

{1) Biomonitoring program State Water Quality Standards,
requirements of § 125.62(b); Seclion 10. Impraved Dschargo
" {2) Water quality p Construction.

Part B, Tachnlcal Evaluation Information

requirements of § 125.62(c); and
Sectlon 1. Physical Assesoment.

(3) Texic control monitoring program

requirements of § 125.62(d). Subsection A—Inillal Dilution.

d) Reporting requirements tha Appendix 1. Description of Methods used
include: A to cl;mdj;ute Inftia} rlllu:li-on assuming EFA

t use

(1) An annual reportto the - * e e 1o

Enforcement Division Director on the Appencix Il Oceanopraphic Dala,
3 Subsection B—Ocean Discharge.

results of the monitoring program Appendix II. Data on Qeean Discharge.
required by paragraph (c); Subsection C—Saline Estuarine Discharge,

HeinCnline -- 44 Fed. Reg.

Appendix IV. Data on Estuarine Discharge.

Section 2 Compliance with BOD or DO.

Appendix V. DO demang resulling from
disturbance of bottom.

Appendix VL Description of more czitical
DO situation.

Section 3. Compliance with pH.

Appendix VIL Otker considerations
relotive to pH.

Section 4. Compliance with Suspended
Solids. .

Appendix VI Compliance with State
water quality standards.

Appendix IX. Description of experimental
procedure used to compute amount and areal
exlent of S5 sccumulaton on seabed.

Section 5. Public Water Supply Impact
Assusament.

Appendix X. Assessmen! of Modiffed
Discharge on Public Water Supplies.

Section 6. Marine Biological Assessment.

Appendix X1 Biological Conditions

ummary.
Section 7, Diological Assessment
Questionneire.
Seclion 8. Recreations] Impact
Assessment.
Appendix XIL Assessment of Modified
Discharge on Recreational Activities.

Pant C. Description of Monitoring Syslem
Sectlon 1. Blological Monjtoring Program.
Appendix XI1. Proposed Biological

Moenilering Program. -
Section 2, Waler Quality Monitoring

Program.
Appendix XIV. Proposed Water Quality

Moniloring Program.
Seclion 3. Toxics Control Menitoting

Program.
Appendix XV. Proposed Toxics Control
Monlloring Program.
Part D. Laltaz(s) From Stale Concerning
Impact of Modified Discharge on Other Point
and Non-Point Sources ’
Appendix XVI. Lelters from State
Agencles Concerning Impact on Other Point
and Non-Point Sources.

Part E. Toxdc Control Program.

Section 1. Chemleal Analysis.

Appendix XVIL. Chemical Analysis of
‘Toxdc Pollutants and Pesticides and Source
Identification Analysis, -

Section 2. Pretreatment Program.  «

Appendix XVIIL. Proposed Pretreatment

Section 3. Non-Industrial Source Control

Program.
Appendix XIX. Proposed Non-Industrial
Source Control Program.

Part F. Effluent Volume and Mass Emissions

Appendix X3, Datn en Effluent Volume
and Masd Emissions.

Appendix XO{. Schedule of Activities to
Contro! Combined Sewer Overflows.

Part G. Use of Title I Funds

Appendix XXIL Funding Program for

Available Tille II Funds.

Each part should be completed by the
applicant to the best of Its ability. When
completed. this application must
demonstrate, on {ts face, thal the applicant's-
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nfodified discharge will meet the . )
requirements of 30-CFR Part 125 and section
301({h)-of the Act. t

Part A~—General

Section 1. Description of Treatment
Systent -~

Please provide a delailed description
of the trertment system and outfall
confipuration which you propose to
utilize to salisfy the requirements of
section 301{h} and 40 CFR Part 125.

If you are applying for a modification
on the basis of an improved discharge -
within the meaning of 40 CFR 125,58, -
please also provide a detailed .
description of your current treatment
system and outfall configuration.

Section 2. Effluent Limitations

Please identify the final effluent
limitations for biochemical oxygen .
demand, suspended solids and pH on
which your applcation for a
modilication is baged:

Bicchemicel oxygen demand

-mg/] .

Suspended solids ———ing/l

pH

Seclion 3. Existing Discharge

Did the publicly owned treatment
works for which you are requesting a
modification discharge into marine
walera on or prior to December 27, 19777

Yes No

X *'yes", please provide the start-up
date of the facility’s discharge, the
digcharge volume, and the exact
location of the discharge,

If "'no", please provide an
explanation.

-

Section 4, State Secondary Treatment
Reguirements

Does your State or locality have a
law, regulation or ordinance requiring
secendary treatment of municipal
wastewater? ’

Yes No

If*'yes™, please attach a copy of such
law, regulation or ordinance.

Section 5. State Coastal Zone
Management Program

15 your modified discharge located in
an area which is intluded in a State
coastal zone management program(s)
which has been approved under the
Coastal Zone Management Act of 1872,
as amended?

Yes No

If“yes", attach a certification that
your modified discharge will comply
with such programi{s). = - -

Section 8, Marine und Estuarine
Sanctuaries

Is your modified discharge located in
& marine or estuarine sanctuary
designated under Title I of the Marine,
Protaction, Research & Sanctuaries Act
of 1672, as amended or under the
Coastal Zone Management Act of 10727

Yes No -

If*'yes”, please attach a certification
from the Secretary of Commerce that the
discharge is consistent with Title Il and
can be carried out within any applicable
regulations promulgated thereunder.

Section 7. Endangered or Threalened
Species

Please attach sufficient information to
demonstrate that your modified
diecharge will not jeoperdize the .
continued existence of an endangered or
threatened species {as determined by
the Secretary of the Interior nnder the

" Endangered Species Act of 1673, as

amended), and will not result in the
destruction or modification of the,
habitat of such species.

“To aspist EPA in defermining whether
the discharge of effluent pursuant to a
permit issued under section 301{h) may
affect a threatened or endangered
species or modify the criticel habitat of
such species, an application must -
contain the following information:

(1) the names of any threatenad or
endengered species listed in 44 FR 3636

~ et seq. (January 17, 1079 or subsequently

listed species) that inhabit, orcbtain
nutrients from, waters that will be
affected by the proposed discharge;

(%} an indication whether the
discharge will affect an area designated
as Critical Habitat in 50 CFR Sections
17.95, 19.98 or Part 228;

(3} the applicant's evalustion of
whether the proposed discharge may
affect threatened or endangered speciea
or modify & Critical Habitat (if a
proposed discharge may affect waters”

- inhabited by & threatened or endangered

species, or used by such species to
obtain putrients, or if a proposed :
discharge may affect a Critical Habitat,
+the applicant's avaluation should
contain a detailed analysis of the direct
and indirect impacts of such discharge

- on threatened or endangered species).

Section 8. Other Applicable Federal
Reguirements

Are you aware of any Federal law,

- other than.the Clean Waler Act or the

three statutes identifiel in Sections 5, 8

and 7, or an Executive Order, which is

applicable to your discharge?
Yes——— No———

HeinOnline -- 44 Fed. Reg.

If “yes", pleass provide sufficlent
information to-demonsirate that your
modlfied discharge will comply with
such law{s} or order(s).

Section 9. Existence and Compliance
With State Waler Quality Standards

Daoes a State water quality standard
or standards, as defined in soction
125.68{w) exisi, ag Tequired by
§ 1256.60{a} that is applicable to the
pollutent or pollutants for which a
modified permit i requested?

Yes No

If “yes"”, pleass attach a cectificntion
from your State water pollution contro]
agency and a demonstrafion that the
water quality of your modlfied dischargo
meats or will meet the appropriate Stuto
water quality standard or standards, .
Inciude information on tho State's
mixing zone policy, criterla applied, and
dilution or decay studies that were
undertaken to demonstrale that the
sppropriate mixing and effluent
concentration limitations were met,

" Section 10. Improved Discharge

Construction

Are you applying for a section 301(b)
modification based on an improved
discharge within the meaning of 40 CFR
125.587

If “yes", please provide the following
information:

A. Evidence that such improvoments
have been throughly planned and
studied as an aliernative lo secondary
treatment.

B. Evidence that you have the
financial and technical resources
necessary to complete or implement
such improvements expeditiously,

"C. A history of your previous efforts to
comply with construction schedules in
your existing NPDES permit {or an
enforcement compliance scheduln
letter). If you have not met all requirod
dates, please provide an explanation,

D. A proposed schedule for the stagod
planning, design and construction of {A)
secondary treatment and (B) the
improvements which you propose to
make to meet the requirements of this
part, which will meximize the amount of
planning, design and construction which
You can complete pending a final
Agency decigion on your application,

Part B—Technical Evaluntion
Informiation -
Table of Contonts

Sectioni. Physlcal Asseesment,
Subsection A—Inftial Dilution.
Subseclion B—Ocean Discharge,

-Subsection C—Baline Estuarino Discharge.

Section 2. Coraplinnce with BOD or DO.
Section 8.  Compliance wilh pH.
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Section4. Compliance with Suspended

* Section 5, Public Waler Supply Impact

Assessment.

Sectione. Marine Biological AssessmenL

Section7. Biological Assessment -
Questionnafte.

Section 8. Recreatianal Impact Assessment.

General Instructions. In addition to

providing the information reguired in

this format, the applicant must include

supplemental information as requested

in various Sections of Part A.

Section 1. Physical Assessment
Subsection A. Initial Dilution

1-1. List the characteristics of the
outfali diffuser sysftem: - ‘)

————angle of port arientation(s
from the horizontal, in degrees.

———2-port diameter(s) in meters to
three significant figures, and the
contraction coefficient of the orifice{s), if
known.
vertical distance between
watersurface and outfall pori{s)
centerline, in meters,

—————density of effluent in grams
per cubic centimeters at some reference
temperature (degrees centigrade}.

———number of ports. y .

———yport spacing, meters; also
explain in Appendix I the spaiial
arrangement of ports with respect to
each other, and-the seabed.

—~————desigi flow rate for each port
if multiple ports are employed {m*/sec).

1-2. Determine the flow rates.
representing the highest two to three
hours during an average day of the
- seasonal eritical periods identified in 1~
3-

&, Maximum flow = ——w—m3/sec,
b. Expected maxdmum flow at the end
of the permit term = m3/sec.
1-3. Provide ambient density gradient
lines for the region of the outfall
diffuser. Sufficient vertical data points
must be given to allow an accurate
representation by linear segments of the
major features of the ambient density
structure. Ambient stratification
adversely effects initial dilution. The
. greatest density gradient over the
height-of-rise of the plume will result in
the lowest difution period. Data can he
evaluated by {1) comparing predictions
for various density profiles or (2)
predicting the density gradient over the
beight-of-rise of the plume and then
using the greatest value {as explained in
the Technical Support Document).
Worst case conditions or those at the

" * worst 10 percentile if sufficient data

exists should be used. Since initial
dilution predictions may be sensitive to
the value of the density gradient, data

- accuracy should be consistent with

generally accepled cceanographic

practices. Densily should be reporied to

five (5) signilicant figures. A set of data
should be provided for each of the
following critical environmental
gituations:

a. Periods of maximum hydraulic
loading from the wastewaler treatment
facility.

b. Pericds of low background water
quality due to najural conditions
including low DO, excessively high and
low turbidily.

c. Periods of exceptionsl biological
aclivity {e.g.. spawning, migration of
anadromous or caladramous organisms,
efc.

d!PeriorIs of low net circulation, low
effective net flushing, or low inlertidal
mixing
e. Periods of minimum and maximum
gtralification.

1-4. Compute jpitial dilution far the
fiow rates identified in Section 1~2 and
each of the crilical environmental
conditions given in Section 1-3. Currents
equal to the lowest ten percentile of
those measurements made near the
discharge site during thess periods may
be used in computations, -

Dilulion is defined as the total volume
of a parcel divided by lhe volume of
avaste it contains. Initial dilution is the
flux-average dilution attained by the
plume during ils eonvective ascent
through ambient waler. Initia] dflution
may be calculaled by the applicant.
However, EPA will make calculations
based on its own methods.! Thesa
methods are available upon request. If
other methods are used, they, should be
described in Appendix I and be in
reasonable agreement with EPA
calculations. .

For the purposes of demonstrating
jmpact on water quality, concentralions _
of waste constituenls expected after
initial dilution are:
C=C,+{C,—C)/Sa
Where:

C.=linal concentrations, C,= effluent
concenirations, C, =amblent
concentration, and So =predicted [nitial
dilution.

1-5, IFEPA melhods of initial
dilution prediction are used, check
here.

1-8. Of the initiat dilutions listed in
14, which is most critical with respect
to ambient DO requirements [See 2-7)7
Explain in Appendix L

1-7. Which is most gritical for pH
{See 3.3)7 Explain in Appendix I,

1-8. Which is most crilical for S5
(See 4.5)? Explain in Appendix L

1Teeler, A. M. and . |. Baumgatincr. Predietions
of Initjal Mixing for Municipal Occan Discharges,

* EPA, Corvallis Environmental Research Lohoratory

Publicstion 043. Corvallfs, Oregon, August 1675

3

1-8. Provide in Appeéndix II an
explanation of how the currents and
ambient vertical density stratification in
the vicinity of the outfall {using data
provided in Appendices Il and for IV)

-may influence plume shape, trajectory,

and seawater entrainment in the plume
{or plumes if multiple diffusers are
used). Methods cited above for initial
dilution may be used. The applicant
must demonsirate that coastal
circulation processes supply dilution
water in the amount of Sa x Q, where Q
is the volumetric flux of treated
wastewaler, using oceanographic data
discussed in Appendix I, HI, or IV.

1-10, Estimate the houndary of the
zone of initial dilution. This zone should
bound those dilutions calculated for the
flows and conditions described in
Seclion 14. Use predicted plume
trajectories or vertical height of rise for
the critical conditions, whichever is
grealer, ag the radial extent of the zone.
Measure this distance horizontally from
the discharge point(s) o the boundary of
the zone. The maximum vertical hejght
of rise will equal the water depth in
most cases and is an acceplable value,
The zone will then be a circle with s
radius equal to the water depth in the
case of a single port, or arectangle
whose width is equal o twice the depth
of the water plus the width of the
diffuger, and whose length is equal to
twice the depth of the water plus the
length of the diffuser. For purposes of
compliance monitoring, a regularly
shaped boundary (describing a cylinder,
cube, elc.,) extending vertically from the
seabed to the sea surface would be
acceptable. List the geometric
description of the zone configurations
indicating the margin for navigational
error as & =+ distance.

1-11. List the coordinates of the zone
by latitude and tongitude.

Subsection B. Ocean Discharge

1-12. f your discharge is into the
ocean, provide in Appendix I an
cceanographic report including:

a. Profiles with depth, representative
of seasonal condilions, shall be
provided for temperature, salinity,
density and currents, These variables
shall be given for the water column in-
shore of the diffuser (or pipeline end, in
the case of no diffuser), over the diffuser
{or end)}, but away from direct effluent
effects, offshore of the end, and
upsiream and downstream of the center .
of the discharge. Conclusions should be
drawn from direct and inferred current
measurements a5 to the fate of material
in the far field and as to plume
dynamics. Gceanographic atlases or
compendia of data may be used. ordata
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may beextrapolated from them if it is
shown that they are representative of
the outfall area. .

b. Depending on applicable water
quality standards and monitoring
requirements, the following
measurements shall be made
simultaneously at the sgame stations ag
1-12a, above, and additionally to
monitor cutfall effluents: BOD, DO, pH, -
suspended particulates, and light
transmittance. As noted elsewhere, DO
is & surrogate for BOD, and light
tranemitiance and turbidity are
surrogates for suspended solids and may |
be substituted where appropriate.

»C. An ascessment of the
environmental effects of direct
freshwater runoff from coastal areas is
required. Rumoff from estuaries may
contain subslances that affect
measurements in the zone occupied by
the cutfall, hence the cutfall may - .
contribute less to the pollution load than
would be the case if extraneous sources
were not considered. The applicant
should dogument the estuary mass
emigsion rate if this situation ogeurs.

‘Subsection'C. Saline Estugrine
Discharge ’ ) .

9-13. I your discharge is to saline
estuarine waters, provide in Appendix

IV &n oceanographic report describing
the following characteristics;

&, Seasonal classification of the
estuary in the vicinity of the discharge
must be documented, preferably by the
scheme devised by Hansen and .
Rattray.?If the Hansen-Rattray method
is used, velocity and salinity data shall
be presented s as io estimate pollutant
flux past the outfall. Residence times of
malterial in the vicinity of the outfall and
in the estuary itself should be provided.
If the Hansen-Rattray scheme is not
used, e.g., If the estuary js. classified as
"well-mixed," “partially-mixed,” etc.,
data shall be presented to support the
classification. The same calculations
discussed above will be presented.

If deep estuaries, .., fiords, are being
considered, calculation of residence
times throughout the water column wiil
be given. Methods of deriving these
estimates and their effect on relative
poliutant distibution must be made with

reference to the seasanal variation of
plume conflguration, ie., plume
equilibrium position.

b. In conjunction with 1-13s, the
freshwater budget is required to provide
estimates of the non-tidal freshwater
velocity, at the point of evaluation.
Other uses of the freshwater budget are

YHensen, D. V. and M. Ratiray, Jr. New
dimensions In estuery classificntion. Lime, Ocean.
Z1319-020, 1008, . :

for calculations 6f fiushing rates which
require knowledge of tidal prisms and as
input to'numerical models which are
discussed below. Generally, streams are
gauged sufficiently above tidsl effect so
that the freshwater inflow can be
estimated. Other estimates of runoff )
contributions below the gauging station
are required. - .

If gauged stream data are not
available for runoff estimates the .
method of estimating flow must be
accompanied by a discussion-of .
assumptions, estimates of errors and
polential effect of errora. )

¢. Historical records of wind, tide
height and tidal currents should be
synthegized-and a-correlation'made with
.the dispersion of surface and subsurface
materials, and recirculation of material.
Particular attention.should be given to .
prevailing wind speed and direction,
especially the onshore-alongshore-
offshora component (as it affects the
shoreward movement of surface
materials), and the incidence of such
events. Where poassible, corrections to .
+time of gccurrence, efavations, speeds
and directions should be cited with
reference to. NOAA current and tide
tabie stations.

d. The effects of geographical and
geomorphological features on spatial

-and temporal variations ¢hall be
evaluated with narrows and shoaling
effects in mind. ’ L

e. Spatial and temporal scale-
dependent phenomena within the outfall
tidal excursion zone are to be evaluated.

f. If numerical models are used to
support the modificaion request,
complete dooumentation and sezsonal
verification at the point(s) in question
must be supplied, a8 must methods
employed to evaluate turbulent,
advective, and other terms.

8 If hydraulic models are used to
support the mwodification request, time-
lapse photographs covering
combinations of seasgnal runoff and
tidal conditions at the point{s) in
guestion should be supplied if available.
Documentations of methods employed
to simulate wind, density, and velacity
profiles will be required. -

h. Background data on suspended -
solids contributions and estimates of,
deposition and resuspension to-the
estuary solids balance must be supplied.

‘Section 2. Compliance With BOD or DO *

. 2=1.If the BOD .of y6ur effluent .
exceeda the BOD oriteria described in 40
CFR 133.102{a), complete this section.
2-2. Provide applicable State water
quality standards levels 1n receiving
water. Youmay-apply for e BOD -

"
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modification if a value {g entored in 2-2a
or 2-2b below.
a. DO crileria
b. BOD criteria
Complete the appropriate subsootion
to show compliance with the criterla
listed in 2~2a or 2-2b or both if
applicable,

Dissolved Oxygen

2-3. Effluent sample polnt lacation
=, DO [mg/1) at sample point.

The location of effluent concentration
measurement should be clearly .
indicated (i.e., final clarifier overflow,
finel pump station). If disinfection is
employed periodically, samples must be
obtained for every comparable situatlon,

2-4. Travel time from sample point to
diffuser ports:

a. Minimum flow
time 1o flow

b. Average flow
to flow minules,

c. Maximum flow ~———m?3pac,
time to flow ~~———— minutes,

d. Expected maximum flow af the ond
of the permit term m%sag, ime
to flow ——— minutes. .

Beceuse anaerobic conditions in
ocean cutfalls may increase demand
and adversely aiter other chemical
parameters, jt is nacessary to compute
travel times at these Rows. Applicunts
should enter the values for the flows
indicated and compule the time lo How
between the sample polnt and the
diffuser ports.

2-5, Immediate dissolved oxygon
deniand (15 minutes) of the efffuant aftor
anaerobic incubation for limes 2—4n

" through 2-4d, respectivaly,

) —

b, ————,

m’/ Be,
minutes.
m?/sec, timo

.
e,
The immediate dlssolved oxygen
demend (IDOD; APHA Standard
Methods, 14th &d., except as modifiod o
use representative seawater instond of
distilled water for dilution) must be
measured after anaerobic incubation at
representative temperatures for the time
periods computed in 2-4. This value is
considered to be a conservative
estimale of the oxygen demand exertod
by the waste stream in the buoyant
plume formed in the yea upon discharge
irom an ocean outfall, Show the data
from which the IDOD's were calculnied,
Z~B. List background DO
concentrations et appropriate depths

. and indicate possible influence by the

-ocean outfal] for the critical
environmental situations listed in
question 1-3.
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2-7. Compute the infuence on
ambient DO using the largest IDOYD
presented in 2-5, the DO concentration
presented in 2-8, and the comresponding
Sa from guestion 1-4. Respond to
guestion 1-8. Compute the following
equation {all values in mg/l):
D0,=D0, + DO, ~ IDOD - DO,)/Sa
where:

DO, =final dissolved oxygen, -
DO, =background dissolved oxygen,
DO, =dissolved oxygen of samples at
final sampling potnt in the plant,

* IDOD=immediale dissolved oxygen
demand, per modified standard methods,
Sa==predicted averaga initial dilution,

2~8. Do the results of 2-7 meet the
m'iteI:'i; for DO presented in 2-27 If not

£xp
BOD

2-9. Determine the effluent BOD taken
at times corresponding to flows
presented in 2-4a, b, ¢, and d.

a.

b.

[ +9

4 : )
2-10. Cornpute the final BOD
follawing injtial dilution using the
appropriate flows in 2-4.

1.

b.

C.

d —,

2-11_ Do the results of 2-10 meet the
‘criteria for BOD presented in 2-2b? If

‘ot explain.
© 2-12.Provide in Appendix V, an
analysis showing that BOD exerted after
initial dilution will not result in
subsequent depletion of DO below
applicable standards for DO, Describe
the oxygen demand resulting from
petiodic disturbance of accumulated
sediments, and from steady demand of
undisturbed sediments, in relation to 2-
13. .
2-13, The demand of oxygen in the
bottom 2 meters of seawater for the
critical 3 month period refers to the
following data:

a. Ambient DO concentration
mg/L

b, DO criteria
c. What months of the year are
Tepresented? .

2-14. How often are the 2-2a criteria
exceeded? .

2-15. Do you believe questions 2-2
through 213 adequaltely represent the
most critical evaluation of possihle
adverse effects that may be assaciated
with the BOD-exerted by your
discharge? If not, please describe in
Appendix VI a mare critical situation
and demonstrate that your discharge

.

(Y

"

"

will comply with applicable State water -

quelity standards and not cause
environmental damage.

Section 3. Compliance with pH

3-1. Does your effluent pH ever
exceed nine or fall helow six? If 5o,
explain why and complete this section.

3-2 List the applicable State standerd
for pH in the vicinity of the discharge,

3-8, List pH's regulting from mixtures
of receiving seawaler and effluent
eccording to the lowes! initial dilution
calculated in 1-4. Respond to question
1-7. Describe the method used in
delermining pH.,

Values must be a time series, as
deemed appropriate, based on the above
experimental observations. The pH may
change as a result of effluent dilution
with seawater. Therelore, the applicant
should provide results of pH
measorement in tabular form (graphs of
coniinoous measurement may be
attached). Measurements should be
made Immediately after mixing and at
three more times following mixing as
determined by observing the rate of
reaction of the wasle and seawater.

3-4. Is the pH standard mel? How
often is the pH standard exceeded?
Explain,

3-5. If you have evaloated other
considerations regarding pH, please
provide a deteiled analysis in Appendix
VIL

Section 4. Compliance With Suspended
Solids

4-1. Jf the suspended solids of your
effluent exceeds the suspended solids
criterin described in 46 CFR 133.102(b)
complete this section.

4-Z. Have you received, or are yon in
the process of receiving an adjusted
suspended solids effluent requirement
from EPA by virtue of operaling an
approved westewaler treatment pond?

{See 40 CFR 133.103).
YES » please explain.
NO » proceed to next
question.

4-3. Lint the Siate water quality
standard related to suspended solids
applicable 1o the marine waters al the
discharge point. Stendards for
suspended solids, water clarily,
turbidity, light transmittance, depth of
photic zone, or settleable golida are
acceptable.

4—4. Determine the suspended solids
content for the following Jow

condlitions:
a. Minimum flow m¥Ysec, 8§
mg
b. Average flow m¥/sec, SS
mg, .
¢ Maximum fow m*fsec, 8§
mg/L

HelnGnline -- 44 Fed. Rey.

4-5, Using the initial dilutions
compuled in 1-4, the ambient 55
concentrations for the critical periods
{dentified in 1-3, and corresponding SS
in 4-4, compute the final suspended
solids concentrations following initial
mixing. Respond {o question 1-8.

4-8. Do the final suspended solids
concentrations meet the State water
quality standard for suspended solids?
YES NO

State does not have water quality
slandard for 5SS -

4-7. If the State does not bave a water
quelity standard for SS, provide as
Appendix VIl a detailed discrasion of
how your ontfall discharge meets State
water guality standards for water
clarity, turbidity. light transmittance,
depth of photic zone, or setileable
solids. The information should relate to
the eritical condition explained i 1-8
and’include the results of laboratory
testing and field stodies,

4-8 Describe in Appendix IX the
experimental procedure used to compute
the amount and area! extent of seabed
accumulation of SS discharge under this
modification.

If applicable water quality standards
Hmit settleable solids, the applicant
must experimentally determine the
amount of settleable solids after
appropriste initial mixing and a pericd
of a quiescent setiling. The mass of
setlleable material may be reported per
unit volume of discharge or per umit
volume of receiving water, whichever
relates most directly to the applicable
standard.

Waler quality standards mey Limit the
aclual areal deposition>rate of
selileable solids as a way to protect
benthic communities from significantly
altered sedimentary materials. An
asgessment of the accunmlation of
seltleable solids must be provided in
any event, in order to estimate the
limpl;ct of deposited materials on oxygen -

eveis.

The applicant must also provide an
assessment of the long term fate of the
sedimentary material within and outside
the zone of initial dilution. It §s
fmportant to assure that periodic
sediment resuspension or continmal drift
of sediment loads will not result in
deleterious accumulations in bays,
estuaries, beaches, and oceanic
lopographic depressions. Data from
seabed drifter studies, if available
should be reported.

4-9. Does the discharge mee! the
sellleable solids standards in all eritica!
cases as identified in 2-37 Data must be

¥As distinguished from a limit on tke
concentration of sellleable solids in the water
colomn,
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provided to substantiate this
gssessmernt,

Yes. :

No applicable standard;
however the seabed accumulation is
computed for use in evaluating oxygen
demand at the seabed interface.

Seclion b. Public Water Supply Impact
Agsessment

General Instructions. The applicant .
must prepare an assessment of the
impact of its current discharge an
existing and potentia) sources of public
water supplies {Appendix X). As noted
in § 125.81(e), applicants requesting a
modified permit based on an improved
discharge involving outfall relocation

must submit a similar assessment for the.

relocation site.

The public water supply impact
assessment must include, at a minimums:

5-1. Identification of the exact
location of each planned or existing

seawater intake which is being or will
be used by a desalinization plant .
producing water for public water
supplies and is likely to be affected by
the applicant's modified discharge,
based on the analysis of the transport
and dispersion of the applicant's
wastewater required by the Physical
Assegsment, Sections 14 of this part.

5~2. If any desalinization plant is
identified under paragraph'5-1, a

detailed aasessment of:

{a} The impact of the applicant's
modified discharge on water guality in '
the vicinity of the intake, congidering
the effect of tides, winds, currents and
cther meteorological or hydrological
phenomena which affect the transport
and dispersion of the applicant's
modified discharge; and

(b) If the applicant’s modified
discharge has any impact on the water
quality in the vicinity of the intake, the
effact of that impact on the quality of the
public water supply ultimately
produced, including an analysis of
whether it will continue to comply with
local, State and EPA drinking water
standards, and whether such
compliance will require additional
treatment. )

5-3. An analysis of whether the
-applicant's modified discharge will
comply with all applicable State water
quality standards or other requirements
adopted or promulgated for the purpose
of aitaining or maintaining water quality
which assures protection of public water
supplies.

Section 6. Marine Bivlogical
Asgessment

General Instructions: To enable the
Administrator to determine whether an

applicant's modified discharge meets the
criteria of § 125.61{b)(1), the applicant
shall answer the Biological Assessment
Questionnaire contained in Section 7 of
this part of the application form, and -
shell prepare a Biologicel Conditlons
Summary (Appendix XI) that supports
the response to the questionnaire. The
orgahization of the Biological Conditions
Summary should follow the format of '
the questionnaire. A section should be
prepared for each question and it should
include a synthesis Jf ali data relevant
to the issue.

The Biological Conditions Summary
must examine ecological conditions at a
minimum of three sites: within the zone
of initial dilution, immediately beyond
the boundary of the zone of initial
dilution, and at a referance site that ip
comparable to the discharge site in &ll
physical end chemical parametera
except for the presence of ecologically

. significant humar disturbances.

The basic requirements of
§ 125.61(b}{1} are the absence of extreme
biological impacts within the zone of
initial dilution, and the presence of a
balanced, indigenous population
immediately beyond the boundary of the
zone. A balanced, indigenous population
must also exist at any point beyond the
boundary of the zone where impacts
from the applicant’s modified discharge
might reasonably be expected to occur.
A balanced, indigenous population will
be considered present beyond the
boundary of the zone if the applicant
can demonstrate that blological
conditions there fall within the natural
range of variability observed at the
reference site,

Section 125.61(b)(1} contains
additional biological criteria for
wodified discharges into saline
estuarine waters, for modified
discharges into stressed waters, and for
improved discharges. Applicants who
propose a modified discharge into saline
estuarine waters must demonstrale in
their response to question 72 that their
moedified discharge will not cause
substantial difference In benthic
populations within and beyend the zone
of initial dilution, will not interfere with
migratory pathways within the zone,
and will not result in the

“bicaccumulation of pollutants at levels .

which exert adverse effects on the biota
within the zone.

Applicants who propose a discharge
into stressed waters must demonstrate
in their response to question 7-12 that
their modified discharge will not
increase or perpetuate adverse
ecological alterations resulting from
other spurces of pollution.
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Applicants who propose &n improved
discharge must demonsirate in their
response to question 713 that the |
improvement will eliminate any adverse
biological impacts attributabla to their
current discharge.

The other portions of the Blologteal
Assessment Questionnaire address
major ecological impacts of obvious
concern. These include the occurrence
of mass mortalilies, disease epicenters,
and phyteplankton blooms near the
applicant's outfall; adverge effects on
fisheries and distinotive habitats of
limited distribution such as coral reefs
and kelp beds; and the bloaccumulation
of toxic materials. The questions also
address more fundamentsl ecological
characteristics that ara lkely to indlcate
a disruption of the natural structure and
function of a balanced, indigenous
population. These include species
coraposition; palterns of divarsity,
abundance, and productivity; trophio
structire; and the presence of pollution
indicators, opportunistic, or nuisance
species. Alterations in such scological
parameters may occur in benthic,
phytoplankton, zooplankton, demersal,
end intertidal assemblagas. Sampling
guidelines for each of these blelogical
assemblages are ciled {n the 301(h)
Technical Support Document,

The extent of documentation In the
Biological Conditions Summary

.necessary 10 support the response to the

Biolopical Assessment Queationnalro {5
dependent on the quality and quantity of
the applicant's discharge and the
sensitivity of the receiving environment,
Because these factors vary greally
among polential 301(h) applicants, EPA
has generally avoided specific, unlveranl
requirements for biological analyses.
Applicants are given the flaxibility to

-provide only those analyses that are

warranted in individual cases. !

Section 7. Biological Assessment
Questionnaire 1

I8 there reason to believe that the
applicant's discharge may have caused
or will cause: - :

7-1 Interference with the protection
and propagation of a balanced,
indigenous population of marina life
characteristic of the biogeographle zona
in which the outfall is located?

YES NO

7-2 Biologicel communities within
the zone of initial dilution to ba different
from those that would nalurally oceur in
%8 absence of the outfall? YES
7-3 Differences In the siructure and
function of biological communities {e.g.,
vertical and horizonta! stralification,
species composition, abundance,
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diversity, productivity, trophic structure,
etc.) beyond the zone of initial dilution
from those characleristics of the
biogeographic zone in which the oulfali

7-13 Will the proposed improvement
eliminate adverse ecological impacts
attributable Lo the applicanl's existing
discharge? gsu. please explain. YES

N

ia located? YES NO
7-4 Increases in the abundance of

any marine plant or animal organism
{especially nuisance gr toxic species, or
phytoplankton whose blooms cause
adverse ecological effects) within or
beyond the zone of initial dilufion not
characteristic of the biogeographic zone
in which the outfall discharge is located?
YES NO

- 7-5 Domination of marine
communities within or beyond the zone
of inidal dilution by pollution resistant
species [e.g., stime forming algae or
bacleria, fouling, boring, nuisance or
opportunislic species of finfish,
invertebrates, etc.)? YES
NO————

7-8 A delelerious effect on
distinctive habitats of limited
distribution such as kelp beds and coral
reefs either within or beyand the zone of
initial dilution? YES NO

7-7 Withir or beyond the zone of
" initial dilution, an increased incidence
of disease in marine organisms?
YES NO
7-8 An sbnormal body burden of
any loxic material in marine organisms
colllecled within or beyond the zane of
initial dilution? YES
NO—mm8—
7-9 Adverse effects on commercial
-or recreational fisheries within or
beyond the zone of initial dilution?
YES NO ]

7-10 Mass mortality of fishes or
invertebrates due to a typical growth of
marine algae, anoxia or other conditions
within or beyond the zone of initial
dilution? YES NO

7-11 Adverse ecological impacts
either within or beyond the zone of
initial dilution other than those -
addressed in the preceding questions? If
80, please explain. YES NO

The following question muost be
answered only by applicants who
propose a discharge into stressed
waters.

7-12 Is there reason to believe that the
applicant’s discharge has enhanced or
will perpetuate adverse ecological
alterations resulting from other sources
of pollution? If so, please explain. YES

NO

The following question must be

answered only by applicants who

- propose to improve their discharge in
order to qualify for a 301(h)
modification.

)

Section 8. Recrealional Impact
Assessment

General Instructions: The applicant
musl prepare an assessmen! of Lhe
impact of ite modified discharge on
existing and potential recreational
aclivities {Appendix XII), The term
recreational activities includes, bul is
nol limited to, swimming, diving,
wading, boalting, fishing, and picnicking
and sporls aclivilies nlong shorelines
and beaches. As noted in § 125.61(e).
applicants requesting a modified permit
based on an improved discharge
involving outfall relocation must submit
a similar assessment for Lhe relocation
site.

The recreational impacl assessment
must include, os o minimum:

8-1. Identification of: (1} ol existing or
potential recreational activities affected
and likely lo be affected by the
applicant's modified discharge, besed on
the analysis of the \ransport and
dispersion of the applicant's waslewater
required by the Physical Assessment,
Seclion 14 of this part; (2} all existing
and potential recreational activities at a
relerence sitefs) of comparable, but
unpolluted, environmental conditions;
and (3) where the applicant claims that
its inability to meet ihe requirements of

*§ 125,61(d) is due to pollution from

sources other than ils discharge, all
exisling and polenlial recreational
aclivities at a reference site(s) of
comparable environmental conditions
[including comparable pollution sbsent
the applicant’s discharge).

8-2, Within the area of impact, as
identified by the applicant's analysis of
the transporl and dispersion of its
discharge contained in the Physical
Assessmenl, a delailed analysis of the
following:

(2) The impact of the applicant’s
discharge on existing or potential
recreational fishing, incuding both
finfishing and shelllishing:

{b] Siate, Federal, or local restrictions
on the barvesting or human consumption
of shellfish or finfish;

() State, Federal or lacal limitations
on lhe concentrations of loxic
pollutants, pesticides ar other
substances in edible fish and shellfish
harvested from within the area of
impact;

(d) The impact of the applicant's
discharge on recreational boaling,
swimming, wading, and picnicking and
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sports aclivities along shorelines and
beaches; and

() State, Federal or local restrictions
on water conlact sports or other
aclivilies or on Lhe recreational uses of
shorelines and beaches.

8-3. An analysis of whether the
applicant’s discharge will comply with
sll applicable waler quality standards or
other requirements adopted or
promulgated for the purpose of attaining
or mainlaining waler quality which
assures prolection of recrealional
aclivilies.

Part C—Description of Monitoring
System

Tablg of Caontents
Section 1, Biologica} Monitoring Program.
Seclion 2 Water Quality Monitoring

Program.
Section 3. Toxics Contro! Monitoring

Program.

General Instructions: The applicant
must prepare,as Part C of the
application a description of the
proposed monjloring system la meet the
crileria of section 125.62 that would be
implemenied vpon receipt of a section
301(h} modified NPDES permit. As noted
in seclion 125.62(b}{ii} applicants

.requesling a modified permit based on

an improved discharge involving outfall
relocalion must submit a monitaring
plan for both the existing dischasge site
and the relocation site as well as conlirol
site(s).

The proposed monitoring plan must
include proposed programs for
monitoring to demonstrate compliance
with the taxics control program
established to meet the requirements of

* §125.64, for moniloring biological

impacts of the applicant’s discharge{s)
on marine biote 10 demonstrate
compliance with § 12561, and
monitoring of compliance with Siate
water quality standards as required by
§125.60. Each proposed program must
include a delailed description or
references of sampling techniques,
frequency and locations of sampling,
analytical techniques and quality
control methods. In addition, applicants
must demonstrate that adequate
econonuc, personnel, technical, and
other resources are available to
implement Lhe proposed programs upon
issnance of & modified penmit and to
carry out the nroposed programs for the
\ife of the modified permit.

Section 1. Biological Monitoring
Pragram

The applicant mus! submit as
Appendix XIlI a proposed biological
mogitoring program designed to provide
dalz adequale to evaluate the impact of
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the applicant's discharge on marine
biota, The biological monitoring
program should sllow for the
development and understanding of
varlations ih the marine biota over time
and the causes of these variations,
whether they are due to natural forces,
the discharge itself, or other sources of
pollutants. Therefore, the biclogical *
monitoring program should be designed
_ so that observed changes in the marine
biola can be correlated with the -
possible influencing factors of the
applicant's discharge, including but not
limited to variations in the wastewater
flow and characleristics, and both
normal and unusual meteorological and
oceanographic conditiona. The
biological monitoring program should be
keyed to the marine life affected or
likely to be affected, as indicated in the
biological conditions summary prepared
under § 125.61({c){2), and should
emphasize those parameters most likely
to impact the marine biota in the vicinity
of the applicant's outfall.

The requirements of § 125.62(b) should
lead 10 the develepment of a biological
ronlioring program which consists of:

1. Field surveys of biological
communities and populaticns that
permit comparisons with baseline
conditione described in the Biological
Conditions Summary;

2. An assessment of the condition and
productivity of both commerical and
recreational fisheries potentially
affected by the applicant's discharge;
and :

3. In sftu bloassays and flelds surveys
to determine bioaccumulation and
survival of indicalor organisms at .
various depthe within and beyond the
zone of initial dilution and at
appropriete reference points. The
proposed programm should include
detailed descriptions or references of
sampling techniques, frequency and
location of sampling and analylical
methods, and rationales for the selection
of Indicator organisms and biological
communities used for bloaccumulation
studiea and various field studies.

Section 2. Water Quality Monitoring
Program

The applicant must submit as
Appendix X1V e proposed water quality
monitoring program designed to provide
dsta adequate to evaluzie the
applicant’s compliance with applicable
State waler quality standards. The
water quality monitoring program
should allow for the development and
understanding of variations in waler
quality over time and the causes of
these variations, whether they are due
to natural forces, the discharge itself, or

other sources of pollutants. Therefore,
the water quality monitoring program
should be designed s0 that observed
water quality can be correlated with the
possible influencing factors of the
applicant’s discharge, including but not
limited to variations in the wastewater
flow and characteristics, and both -
normal and unusuzl meleorological and
oceanographic conditions. Emphasis
should be placed on critical .
environmental pericds such as spawning
periods for fish and shellfish. The
proposed program should include
detailed descriptions or references of
sampling techniques, frequency and
location sampling, and analytical and
quality control methods.

Segotion 3. Toxics Control Monitoring
Program

The applicant must submit as
Appendix XV a proposed toxdcs control
monlitoring program desighed to
demonstrate the effecliveness of the -
applicant's toxic control program in
reducing those-toxic poliutants and
peslicides identified in the required
analysis of its current discharge under
§ 125.64(a) for the toxic pollutants and
pesticides identified in § 125,58 (k) and
(s). Accordingly, the toxics control
monitoring program should provide date
on the chemical composition of the
applicant’s discharge which can be used
to: -

1. Measure the effectiveness of the

" applicant's pretreatment and non-

industrial source control programs and
procedures;

2. Assist in implementing the overall
toxics control program efforts; and

3. Gulde the biological monitoring
program efforts.

The proposed program should include
detailed descriptions of or references to
sampling techniques, frequency and
location of sampling, and analytical and
quelity conirol methods. The toxics
control monitaring program should
provide an understanding of variations
over time of both the Hlow rate and toxic
pollutant content of the applicant's
discharge; accordingly, the program
should be designed lo provide data on
both wet weather and dry weather
fAows.

Part D—Letter(s) From Siate Concerning
Impact of Modified Discharge on Other
Point and Non-Poiat Sourcas

General Instructions: The applicant
must submit, as Appendix XVI of the
application, letlers from appropriate
State agencies sialing whether the
applicant's modified discharge will
result in any additional treatment,
pollution control, or otker requirement
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on any other point or non-point sourco,
The letter(s) should include a detailed
analysis of the facts and other
considerations supporling the ogency's
conclusion, including a thorough
analysis of existing and future waste
loads and waste Joad allacations for the
waters into which the applicant hag
discharged and wilt be discharglng, und
the effect of granting the propoaed
sectlon 301(h) medification te other
POTWs and other point and non-point
source discharges into these walters.

Since waste load allocatlons are
deterzained by the State, lettar(s) should
be secured from all Slate agencles
which have any role in selling waste
loadings or waste load allocationa.
‘These agencies include the Stala water
pollution control agency, srea-ivide
planning or management agency, constal
zone commission, and possibly other
State-level agencies.

Part E~Toxic Control Program

Table of Contonls

Section1. Chemical Annlysis,

Section 2. Pretrealment Program,

Section 3. Non-Industrial Source Control
Propram.

Ceneral Instrections: ANl applicants
must submit as Appendix XVIlen
analysis of the wastewater or effluent
from their current diacharge, an analysls
of known or suspected sources of toxles
end pesticides in the wastestream, and
proposed industrial pretreatment and
non-industrial source control programs
designed to address the control of the
toxics identified by the chemical
analysis, Applicants who can cerlify
that there are no known or suspected
industrisl sources of the ldentified toxic
pollutants carrently or planned that
would discharge Into the POTW for
which a modification is belng requestod
are not required to develop a proposed
industrial pretreatment program.

-

Section 1, Chemical Analysis

All applicants shall submit an
analysie of the waste walter or effluent
from their curreni discharge for the toxig
poliutants and pesticides listed in Table

" 1 below, and pz2sent the resulls of the

analyses in Appendix XVII, All analyses
shall be done on a 24-hour composlie
sample with incremental sampleg
collected hourly. Both dry weather and
wet weather flows of the effiuent shall
be sampled and analyzed. The dry
weather flow sample shall ba collacted
no less than 5 days following a ralnfa!}
of measureable intensity.

The pesticides and toxic pollutants
shall be analyzed using the precedurss
presented in the document tilled
"*Sampling and Analysis Procedures for
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greater than 10ug/y, as requestedon .
page thirty of the “Sampling and
Analysis” document. Applicants should
provide quality control data collected
durizg the analysis of the wastewater
samples. .

Applicants may substitute or provide
additional data on the concentration of
priority pollutanis conctntrations in
their discharge for these found in the
two composite samples. Information
must be provided o demonsirate that
the concentrations are those typical of
wel and dry weather flows. Where these
data are not available, applicants shall
provide data on the two samples listed
above.

In addition to complying with the
requirements of § 125.84(b), the
applicant must submit as a part of
Appendix XVII an analysis of known or
suspected sources of the toxics and
pesticides identified through the

. chemical analysis of the waste stream.

These sourtes should be categorized
according to their specific industrial and
non-industrial origin, where possible.
For the purposes of these regulations,
{oxic pollutants and pesticides include:
(1) those substances identified in Tahle
1 of Committee Print 95-30 of the House
of Representatives Committee on Public
Works and Transportation; and {2} those
pesticides identified in Quality Criteria
Jor Water, 1976 but notincluded in
Committee Print 95-30. Following is the
list of toxic pollutants and pesticides
which applicants must include in their
toxic control program. -
Table 1
Pesticides:
Mirex
—Guthion
Methoxychlor
Parathion
Demeton
Malathion
Toxic Pollutants:
Acenaphthene
Acrolein
Acrylonitrile
Aldrin/Dieldrin
Antimony and compounda

Chlorinated phenols [other than those
linted elsewhere; Includes
trichlorophenols and chioranted cresols)

Chloroform

2-chlorophenol

Chromium and compounds

Copper and compounds

Cyanides

DDT and metabolites

Dichlorobenzenes {1,2.- 1,3-, and 1,4~
dichlorobenzenes)

Dichlorehenzidine- )

Dichloroetbylenes (1,1- and 1,2-
dichleroethylene}

2.4-dichlorgphenol

Dichloroprepanc and dichleropropene

2,4-dlmethylphencl

Dinitrotoluens

Dipbenylbydrozine

Endosulfan and melobaliics

Endrin and metabolites

Ethylbenzene

Fluoranthege

Haloethers [olher {ban thoso lsted
elsewhere; lnclydes chioraphenylphenyl
etbers, bromopheaylpbenyl ciber, bis
(dichiorolsoprapyl) cther, bis-
[chloroethoxy) methane and
polychlorioated diphenyl ethers)

Halomethanes [other than those listed
elsewhere; includes mcthlene chloride,
methylchloride, melhylbromide,
bromoform, dichlorobromoemethane,
trichlorofluoromethane,
dichlorodilluoromethane)

Heptachlor and metabolites

Hexachlorobuladiene

Hexuachlorocyclobexane (oll isomers)

Hexachlorocyclopontadicne

Isophorone

Lead and compounds

Mercury and compounds

Napblbalene

Nickel and compounds

Nitrobenzens

Nitrophenols (Including 2.4,-dInftrophencl,

- dinitrocresol} -

Nitrosamines

Pentachlorophenol

Phenol

Phthalate eslers

Polychlerinated biphenyls (PCBs)

. Polynuclear aromatic hydrocarbons

[including benzanthracencs,
benzopyrenes, benzofluoranthene,
chrysenes, dibenzenlbrocenes, aod
indenopyrenes)

"Selenium end compounds
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‘Screening of lndustﬁal Effluents for Arsealc and compounds Silver and compounds - B
pﬁoﬂﬁnpsoumm's“ {April, 1977 or Jater Asbestos M?.G-Tl‘)eh-ad:]urud.!hmzo-p-dgmn
revisions). This document is available at gmﬁ[i . {:-:ﬁ] o}me ihylene .

no charge to the applicant. Applicants B:nﬂlliun: and compounds TI':nlllum and cjt:mpounds

should notify the person listed under Codmium 608 combouads Toluone

Inly tion Contact” at the »

~For Further Informa Carbon tetrachleride Toxaphene

front of the regulation for a copy of the Chlordane (lechnical mixture and Trichloroelhylena

document. metabolites) Vinyl chleride

This document references the Ch'}locrlldnateg benzen;za {other than Zinc and compounds

analytical procedures for measuring ichlorobenzencs Section 2. Industrial Pretreatment

R e e edes and O oeeihone 311 ehlosibane,and  Progrom

pheno ed in . . 1.1, ) )

Applicants must report data for ail cﬁ}gﬁﬂ%ﬁﬂgﬁmnmmmn All applicants shall submit, as
_detectable pesticides and toxic chloroethyl, and mixed ethers) Ap[::en%:: x:.rm. a proﬁaﬁiﬁ i

- "pollutants, not just those reported to be Chlorinated nophthaleno Pretreatment program complies

with the requirements of § 125.64(c) [1)
and (2] and which is designed to address
the control of toxic pollutants identified
by the chemical analyses of its current
discharge, as required under § 125.64(a),
and reported in Appendix XVH, Section
1 of 15 part of the application format.
In lieu of such pretreatment program,
applicants may certify, as provided
under § 125.64{c](1j(ii), that no known or
suspected industrial sources of toxic
pollutants cusrently exdst or are planned
for consiruction that would discharge -
into the POTW for which a modification
{s being requested. Applicants
developing proposed pretreatment
programs should assure that all of the
criterie and application requirements
listed under § 125.64 are thoroughly
addressed and that the proposed
program can be implemented after
issuance of 8 modified permit.

Seclion 3. Non-Industrial Source Contiol
Progrom

All npplicants shall submit as
Appendix XIX a proposed non-industrial
source contro} program which complies
with the requirements of § 125.64(d) (1)
and {2) and is designed to addressthe
contrel of toxics identified by the
chemical analyses of its current
discharge &s required under § 125.64(a)
and reported in Appendix X1, Section 1
of this part of the application format.
Applicants should note that they are not
exempl from this requirement by the
exemplion from developing a proposed
pretreatment program under
§ 125.64(c) (2)(ii)-

Part F—Effluent Volume and Mass
Emissions

General Instructions: Under § 125.65, -
the applicant must submit, as Appendix
XX, evidence that there shall be no
increase in effluent volume or mass
loadings of any pollutant(s) for whick a
modilication is requested over and
sbove that amount jdentified in the
applicant’s projected five year
discharge. Also, where combined sewer
overfllows contribute in part to pollutant
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discharges, the applicant must submit as
- a patt oTAppendix XXI aschedule of -
activiliea designed to minimize existing
ovar{lows and preventincreases in the
amount of pollutants from this-source,

Part G—Use of Title I Funds

General Instructions: "The applicant
must submit as Appendix XX a funding
program containing a proposed modified
scope of work and estimales of zevised
cnsts for any funds available to the
applicant under Title II of the Clean
Waler Aclin & manner which complies
with the ra%:ﬁements of § 125:66{a) and
{b). This submittal should cover any :
active Step 1, 2, or 3 construction prants
-awarded under 40 CFR Pazt 35 Subpart
E which may be aTfected by &n approval
ofthe applicants request for a 301[1)
modified permit. .
$FRDoc. 79-1837 Filed T-18-01; 295 nm}
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