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v - ENVIRONMENTAL PROTECTION
|

AGENCY

40 CFR Parts 122, 123, 124, 125, 144,
145, 146, 233, 260, 261, 262, 263, 264,
265, 270, and 271

[FRL 22903-5]

Environmental Permit Regulations:
RCRA Huzardous Wasle; SDWA
Underground injection Control; CWA
National Poflutant Diacharge
Elmination System; CWA Section 404
Dredge or Flil Programs; and CAA
Prevention of Significant Deterloration

AGENCY: Environmental Protection
Agency.
acTion: Final Rule.

SUMMARY: This rule reorganizes the
presentation of permit program
requirements governing the Hazardous
Waste Management program under the
Resource Conservation and Recovery
Act (RCRA), the Undarground Injection
Control [UIC} program under the Safe
Drinking Water Act [SDWA), the
National Pollutant Discharge
Elimination System (NPDES) and the
Dredge or Fill (§ 404) programs under
the Clean Water Act [CWA), and the
Prevention of Significant Deterioration
{PSD) program under the Clean Air Act.
‘Thia rule makes no substantive changes

)o any of the sffected sections. The

<~ Agency is simply physically
deconsolidating its Consolidated Permit
Regulations in response to the
President’s Task Force on Regulaiory
Ralief which asked that the
Environmental Protection Agency
review the Consolidated Permit
Regulations. Our intent is to make the
regulations easier 10 understand and to
use.

* Part 122 of the Consolidated Permit
Regulations is splil inte portions
applicable specifically to RCRA (new
Part 270}, UIC [new Parl 144), 404 (new
Part 233), and NPDES [mostly remaining
in Part 122), -

¢ Part 123 of the Consolidated Permit
Regulationas ig split into portions
applicable specifically to RCRA {new
Part 271), UIC {new Part 145}, 404 (new
Part 233), and NPDES (remaining in Part
123).

« Part 124 of the Consolidated Permit-
Regulations remains applicable to all
permit programs {(RCRA, State 404
progrems, UIC, NPDES, PSD) and is
modified only as necessary lo revise the
cross-references to former Paris 122 end
123. *
OATES: Effective date: April 1, 1983,
excepl for these portions of §§ 122.2,
‘32.21. and 122.29 that are suspended. -

Comment date: To assist EPA in
correcting typographical errora,
incorrect cross-references and similar
technical errors, submit comments of a
technical and nonsubstantive nature on
the final regulations on or before May
31, 1983.

ADDRESS: Address comments of a
technical and nonsubstantive nature 1o
John Chamberlin, PM-220, U.S.
Environmental Protection Agency,
Washington, D.C. 20460.

FOR FURTHER INFORMATION CONTACT:.
The following individuals at the U.S,
Environmental Protection Agency,
Washington, D.C, 20480:

« On RCRA isaues—Deborah Walpe,
Office of Solid Waste (WH-563); (202)
382-4754;

* On UIC issues—Thomas E. Belk;
Office of Drinking Water (WH-550};
{202) 426-3934;

+ On NPDES issues—George Young,
Permits Division (EN-336}; (202} 426-
4793;

« On 404 issues-—Michael Priviters,
Office of Federal Activities (A~104);
(202)382-5053;

« On iasues refating to coordination
among &ll the revisions lo the
Consolidated Permit Regulations for the
President's Task Force on Regulatory
Relief—}ohn Chamberlin, Office of
Policy Analysis {PM-220); {202)382-2782.
SUPPLEMENTARY IFFOHHATION:

1. Background

On May 18, 1980, EPA promulgatéd
the Consolidated Permit Regulations
(CPR} gaverning five separate permit
programs {40 CFR Parts 122-124, 45 FR
33290-33588), The five permit programs
covered by the CPR are: the Hazardous
Whaste Management [HWM) program
under Subtitle C of the Resource
Conservation and Recovery Act
{RCRA): the Underground Injection
Control (UIC) program under Part C of
the Safe Drinking Water Act; the
National Pollutant Discharge
Eliminstion System (NPDES] program
under Section 402 of the Clean Waler
Act; the state "dredge or fll” program
under Section 404 of the Clean Waler
Act; and the Prevention of Significant
Deterioration {PSD] progrem under

regulations implementing Section 165 of -

the Clean Alr Act.

Part 122 established definitions and
basic permit requirements for EPA-
administered RCRA, UIC, and NPDES
programs. It also provided certain
requirements applicable 1o state
programs, including state 404 programs,
but only to the exlent Part 123 expliciily
referred to Part 122 requirements. Part
122 spelied out in detail who must apply
for a permil; contents of the
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applications; what conditions must be
incorporated inlo permits; when permits
may be revised. reissued, or terminated;
and other requirements.

Part 123 established the requirements
for state programs operated in lieu of
EPA, after & program has received the
approval of the Aliminisiratar, In
addition to the RCRA hazardous waste,
UIC, snd NPDES programs, Part 123
governed state Section 404 programs for
discharges of dredged or fill material
into certain walters of the United States.
Alier receiving the approval of the
Administrator, a state may issue Section
404 permils, in lieu of the United Slates
Army Corps of Engineers, basically in so
called “Phase Il and 11" waters

_ [sometimes referred to as traditionally

non-navigable waters). In addition, Part
123 contsined the procedures for EPA
spproval, revision, and withdrawal of a
stale program.

Pari 124 established the common
procedures to be followed in making
permit decisions under the RCRA
hazardous waste, UIC, PSD, and NPDES
ptograms. It included procedures for
public participation, for consolidated
review and issuance of twa or more
permils to the same facility or activity,
and for appealing permit decisions..Most
requirements tn Part 124 are only
applicable where EPA is the permit-
issuing authority. However, Part 123
requires states to comply with some of
the Part 124 provisions, such as the
basic public participation requirements
of permit issuance. .

Technical regulations containing
requirements and criteria which apply to
decisionmaking under the RCRA, UIC,
NPDES, 404, and PSD programs were
developed separately and do not appear
in Parts 122-124. These other regulations
set the substantive standardas for the
contents of permits issued pursuant to
Parls 122-124 and provide aome of the
technical bases for determining the

_ adequacy of state programs and

individual permit decisions.

In the CPR, the Agency intended to
encourage consolidated permitting in
three ways:

{1} It adopted procedures to allow
coordinated processing of multiple
permits for a single facility. A single
short application form was developed to
provide basic informstion needed by all
permit programs. Procedures were

established to allow joint public notice,

hearings. and issuance for multiple
permits.

(2) It esteblished uniform procedures
and permit requirements across EPA
permit programs to provide more
consistency and predictability to the
regulated community. We hope that an
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applicant who had obtained one EPA
permit would find it easier to obtain
other EPA permits’by following similar
- procedures and meeting similar
fequirements.

(3) The regulations adopted a
consolidated format. They interapersed
Tequirementa for one permit program
&mong requirements for other permit
programs. The regulations were
organized hoth by topic (e.g. who
applies for a permit, or standard permil
conditions) and by permit program. For
the most part, an effort was made 1g
describe fully. the requirements on a
topic to the exlent that the requirements
WETE COMmMON acrose permit programs,
and then subsequently to describe
program-specific variations on the topic..

Subsequent o promulgation of the
CPR, industry, states, and other
interested parties have extensively
criticized them. Petitioners representing
major industrial trade associations,
several of their member companies, the
Natural Resaurces Defense Council,
several states, and others filed petitions
for judicial review of the regulations.
Ultimately all petitions were
consolidated in the U.S. Court of
Appeals for the District of Columbia
(NRDC v, EPA, No. 80-1607 and
consolidated cases, filed June 2, 1980).
Amendments resulting from ihis
litigation are discussed in Section II of
this preamble.

In addition, many individuals,
including some of EPA's own regional
officials charged with implementing the
CRP, complained that the regulations’
were excessively complex and difficull
to understand and to implement,

Consequently, the President's Task
Force on Regulatory Relief designated
the CPR as one of seven EPA regulations
for Agency Review. Since late 1981 the
Agency has ben re-assessing these
regulations with the following objectives
in mind;

* Reduce the burden the regulations
impose in terms of monitoring,
recordkeeping, testing, reporling, and
general paperwork.

* Increase the flexibility with which
EPA can transfer permitting
responsibilities to the states.

* Provide the Agency and states with’
more efficient ways of managing
permitting workloads.

* Seltle the litigation oulstanding

" against the regulations.

* Make the regulations easier to use
and less complex,

In general, the Agency has not found
the benefits of permit consolidation, in
any of the three senses listed above, to
be as extensive as expected.
Consolidated processing of multiple
permits has been very rare. The facl that

the various permit programs regulate
inherently different aclivities and thus
must impose generslly different sorts of
requirements has limited commonslities
across permit programs. Finally, the
consolidated formal of the regulations
has made them unnecessarily difficult {o
use.

For example, the consolidated format
for Part 122 tended to make an applicant
interested in meeting the requirements
for & single permit do two undesirsble
things: -

“ Read unrelated material pertaining
to other permits not of interest 1o him;
and :

* Flip back and forth batween two
subparts of the regulations.

Althougth Subpart A contained mostly
material common 1o gl permit programs,
it also contained material applicable to
individual programs. That material
proved to be distracting. In addition, the
frequent necessity to proceed back and
forth between Subpart A and Subpart B,
C, or D caused confusion, Part 123 (state
program requirements) of the CPR wag
organized similarly—il loo tended to
make an individual or stale inlerested in
a single permit program read irrelevanl
material and flip back and forth
between subparts,

Today's deconsolidation is intended
lo correct the problems created by the
consolidated format. It will also make it

"easier to implemen' other, more

substantive changes under
consideralion o meel pur objective of
providing regulatory relief,

I1. Relationship of This Promulgation to
Other Changes in the CPR

Today's promulgation of
"deconsalidaled” regulations is only one
of several steps we have taken or will
take, to meet our regulatory relief
objectives. The Agency has already
completed two rule-makings to meet
these objectives:

(1) Amendments dealing with issues

A addressed in the settlement agreement

on the UIC-related issues of the CPR
were promulgated in the Federal
Register on August 27 1981 {46 FR 43156)
and on February 3, 1982 (47 FR 4992},

{2) Technical amendments dealing
with some of the issues addressed in the
setlemen! agreemen! on the RCRA. -
related issues of the CPR were

.promulgated on April 8, 1982 (47 FR

15304).

These changes are reflecled in today's
decansolidated regulations.

in sddition, the Agency has proposed
other regulatory changes:

(1} Amendments dealing with nearly
all of the issues addressed in the
setllement agrecment on the NPDES-
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related issues of the CPR were proposed
on November 18, 1982 (47 FR 52072),

{2) An amendment dealing with one of
the issues addressed in the seltlement
agreement on the RCRA-related igsyes
in the CPR was proposed on July 23,
1982 (47 FR 32038).

(3) Amendmenta dealing with issues
addressed in the settlement agreement
that were common to more than one
permit program [the “common issues
settlement”} and 3 issues epecific to the
NPDES program were proposed on June
14, 1962 (47 FR 25516).

The Agency plans to propose more
changes lo the deconsolidated CPR over
the next few monthg; -

(1) Additional changes addressing the
remaining issues deall with in the
seltlement agreement on the RCRA-
related issues in the CPR.

(2) Subsiantive changes to reform the
NPDES program beyond: those changes
resulling from litigation, including final .
actioh on several provisions of the
NPDES regulations which are currently

" suspended.

(3) Substantive changes to encourage
assumption of the 404 permit program by

_ Blates,

{4) EPA may slso propose a set of
changes 1o streamline the permitting
procedures common 1o all programs
found in Part 124.

These proposed changes will be
refllecied in the appropriata program
regulations when rulemaking is
complele.

The Agency believes that thege
changes will respond to nearly all of ihe
crilicisms that have been directed
againsl the CPR. The regulations that
result should be substantially tess
onerous for all concerned—permitters,
permiltlees, slales, cilizens, and EPA-—
and will only very minimally, if at all,
reduce the environmental protection

" that the regulations are intended to

achieve, .
IR Description of Today's Amendments

In todey’s amendments, we are simply
revising the consalidaled farmal of the
rogulations. We are deconsolidating Part
122 (permit requirements) and Part 123
(state program requirements} of the CPR.
We acr leaving Part 124 (common
permilting procedures) in ils current
consolidated format. Each part of the
new regulations {122, 123, 144, 145, 233,
270, 271) will pertain solely to one
permit program. The reader interested in
only one permit program will not have
10 read irrelevant material pertaining to
another program. Furthermore, EPA hag
attempted to order the subparis within
each part in a logical sequence so that '
reading can be done sequentially,
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Today's amendments simply reiterate
the existing content of the regulations in
a new formal, with two narrow
exceptions. First, saveral provisions
have been deleted because they
duplicate other provisions in the
regulations or explain the consolidated
format of the regulations and thus are no
longer necessary. Doleted provisions are
identified in the tables in the Appendix.
Second, a few technical amendments
have been made. They are described
below.

In addition to the organizational
changes resulting from deconsolidating,
the Agency has made minor wording
changes to UIC permitting requirements
in selected sectiona of Part 144 [old Part
122). These changes easentially involve
amending language 1o clarify the scope
and enforceability of the procedura!
requirements which were previously
outlined in 40 CFR Part 122, but they in
no way extend the scope of the
regulations, For example, in several
seclions the language has been changed
from an indirect description of what
standard a program must require an
owner/operalor meet, lo language that
simply atates that an owner/operator “ia
required” to meet the standard. These
minor wording changes, in addition to
making the existing requirements more
apecific, will also ensble EPA, where

. . appropriaie, to incorporate these
. )vsulatiom by reference directly into

each federally implemented program the
Agency promulgates, since the
requirements will be'couched in
language that makes them directly
enforceable against owner/operalors.
The,lenguage changes do not alter the

fact, however, that the requirements of

Parts 144 and 145 ara gimply minimum
requirements for all UIC programs. The
old regulations in § 122.1(b){1)(i) and
§ 122.31{a} have always made clear that _
the regulations were to serve as
minimum requirements for EPA
administered programas &s weli as
approved state programs. These
regulations do not impoze requirements
directly on owner/operators. The
requirements set forth in these
regulations will become binding on
owner/operators only when they are
included in @ specific state program.
Each state program will be approved (in
the case of a state administered
program) or promulgated (in the case of
an EPA administered program) pursuant
to appropriate procedural requirements.
The Agency has also made 8 minor
technical change in the § 404 permitting
requirements ai § 233.18, Confidentiality
of Information. In the existing
regulations, the deniat of request for
confidentiality of the application form

)

gnd the permit appears only in the
NPDES section; it should have also
appeared in Lhe 404-specific seclion in
accordance with Section 404{0} of the
Clean Water Act. This technical change
in today's regulalions corrects that
omission.

The Agency has also incorporated
into today's regulalions previously
issued suspensions of geveral provisions
of tha NPDES permitling requirements.
The text of these suspensions, and the
date of thelr original issuance, are
indicated at the end of those sections of
the regulations where the suspended
portions are located.

The first lwe suspensions affect
definitions found in § 122.2. On July 21,
1980, the last sentence of the definition
of "waters of the United States,” which
affects the exclusion of certain waste
treatmen! systems from the definition of
walers of the U.S., was suspended. On
October 15, 1980, the deflnition of “new
discharger” was suspended only as it
applies to offshore mobile drilling rigs
operating in areas other than those
classified as environmenially sensitive.

Several suspensions have been made
which limit the mandatory tesling
requirements of the NPDES application
form 2C for primary industry calegories.
These suspensions are explained in
detail in the notes following § 122.21, as
well as the revised Table I of Appendix
A to Par 122. In addition, portions of the
footnotes to the table in §122.21(d)(2),
which explain the requirements for
submission of applications and
accompanying effluent data, have been
suspended. This suspension is explained
in note 5 following §122.21.

Also, paragraphs (b){1) and (b}(2} of
§ 122.20 have been suspended. These
sections explain the difference between
a new source and a modification of an
existing source,

Final Agency action on each of these
suspengions will be taken in subsequent
Agency rulemakings. For example, on
June 14, 1982, at FR 25528, et seq, EPA
proposed amendments to the "'new
discharger™ definition as it affects
mobile drilling rigs. The suspension of
the definition made on October 15, 1980
will be withdrawn once final regulations
on this propoaal are published.

Finally, the Agency has also made
several minor corrections to RCRA Parts
270 and 271,

Reorganization and renumbering of
old Parts 122 and 123 necessitates
revising the cross-references to former
Parts 122 and 123 found elsewhere in the
Code of Federal Regulations. Cross-
references have thus been revised in 40
CFR Parls 124, 125, 146, 260, 281, 262,
263, 284, and 285,
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As an appendix to this preamble, EPA
has prepared a table illustrating how the
Agency has reorganized the CPR. Note
that since the Agency is only
rearganizing the CPR, we are making no
changes to any of the permit application
forms that were published with the’
regulations. These forms rematin in effect
and wae are not reprinting them here.
Also nole that since the Agency is not
now modifying Part 124 of the
regulations, the procedures of that Part
sllowing consolidated processing of
applications for multiple permits remain
in effect. As indicated previously, EPA
is considaering separate rulemaking to
revise Part 124.

IV. Effective Date and Final
Promulgation

This promulgation does not change
the substance of the regulations at alt: it’
merely changes their location in the
Code of Federal Regulations.
Accordingly, we are proceeding directly
to promulgation without previously
having proposed the reguation. EPA-
further believes that thia is not the type
of regulation that Congress had in mind
when it provided a delay between the

" promulgation and the effective date of

revisions to regulations. Making the
changed format effective immediately
will benefit those who use the
regulation. Consequently, EPA believes
it has good cause to make these rules .
effective immediately.

V. Executive Order 12291

This regulation is not major because it
will not result in an ennual effect on the
economy of $100 million or more, nor
will it result in an increase in costs or
prices to industry. There will be no
adverse impact on the ability of the
U.5.-based enterprises lo compete with
foreign-based enlerprises in domestic or
export markets. The regulation merely
changes the location of the permit and
state authorization requirements in the
Code of Federal Regulations.

EPA submitted this rule to the Office
of Management and Budget for review
aae required by Executive Order 12201
Any commenta from OMB to EPA and
any EPA response to those commenta
are available through: John Chamberlin,
PM-220, U.S. Environmental Protection
Agency, Washington, D.C. )

V1. Regulatory Flexibilily Acl

Today's pmmuigation does not change

any substantive requirements of the

- permitting regulations.

Accordingly, i hereby certify that this
regulation will not have a significant
economic impact on a substantial
number of small entities.

19873
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List of Subjects 40 CFR Part 263 Name and okd Now
40 CFR Part 122 Hazarda.us materials transportation, ©) .| Fiarmoved
Administrative practice and Waste treatment and dispgsal. - Defritions
procedure, Reporting and recordkeeping 40 CFR Part 264 _ — 1R
N . . . Application tor m parrnit
E?:E?::;?Lﬂf;:;ﬂpﬁggg:zlfgr?lm,' Hazardous materials, Packaging and f1224 o)
' containers, Reporting and recordkeeping o :gj:m
40 CFR Part 123 réquirements, Securily measures, Surety N Y 1)
Indians—lands, Reporting and bonds, Waste treatment and r.!isposal. :3 :3?3!2,
recordkeeping requirements, Water 40 CFR FPart 265 Contruation of sxpiing permits
i 2 . . pizzs - .
ft}llu}:nn ri',nntn]:l: lnlérgr?;:m?e]rlﬂ] Haz.a_rdous matelnals' Packaging and Shslons 2 pot oo 1220,
elations, Penalties, Confidentia .
business information containers, Reporting and recordkeeping feponts .
’ requirements, Securily measures, Surety g1zs + 2n
40 CFR Poart 124 bonds, Waste treatment and dispasal, ; ::;“'b"* Anpiicable to il pemits
122, 122,41,
Admlnistrative practice and Water supply. (A soctions are
procedure, Air pollution control, 40 CFA Part 270 i
Hazardous materials, Waste treatment . . tohe)
: ; Administralive praclice and Poemit condtions
and disposal, Water pollution control, procedure, Reporting and recordkeeping  §1228 1224,
Water supply, Indians—lands. requirements, Hazardous materials, sz Dursion of permits
40 CFR Part 125 Waste treatments and disposal, Water " i ) vez.a6im
Water pollution control, Waste gon‘r‘.'éo"lfolngdi Watgrraupp l{.' : o Romves
treatment and disposal, onlidential business informatjon. :d} _ lg“m:.
s, L[ 122.48{c).
40 CFR Part 144 40 CFR Part 271 Scheoules of compliance
" Administrative practice and Hazardous msterials, Reporting and $122.10 , g iind
procedure, Reporting and recordkeeping recordkecp m{;lg g?qu.“e?'%“' Wasllle [ Hoqwlm.o:‘h":“r::r:m el
requirements, Confidential business treatm]ent Aan spolsa » Walerpollution 12248,
informatlion, Water supply. control, Waler supply, . . Considerations under Fedem! law
; Intergovernmental relations, Penalties, §122.42 Jizzas,
40 CFR Part 145 Confidential business information, Effect of & permil
. Indians—lands, Reporting angd Dated: March 16, 1983, f1z213. o {1225
recordkeeping requirements, John W. Heroandaz, o o poqmis .
Intergovernmental relations, Penalties, Acting Administrator. i 'a;:mmnm ——— 2o
‘Cfivonfidenu.a]l business information, Authority: Clean Water Act, Sale Drinking rolssuance of parmits
ater supply. Water Acl, Clesn Air Act, Resource ' '22"5‘ rez g2
L BHEN v nemern] 122820005,
40 CFR Part 146 Conservalion and Recovery Act: 42 11.5.C. DRI ER A 122.62(3) (8}
6805, 8312, 6325, 6927, 6974. (s),
Hazardous materials, Reporting and i (88} iR d
recordkeeping requirements, Waste Appendix Termination of pormits
treatment and disposal, Walter supply. This appendix describes the 8 ’?E-Em RO p— 122.84,
" $0CFR Part 233 reorganization of former Parts 122 and §122.47 12263,
. . . . 123. Four tables follow—one for each o] te).
Administrative practice and . program: NPDES, RCRA, UIC, 404. Each  Mencompiance and progranm reporiog by
procedure, Reporting and recordkeeping  |ghle ligts all provisions of former Parts f12210 the Drector 129.45
requirements, Confidential business 122 and 123 applicable (o the particular ) Romowed,
* information, Water supply. Indiang— program and the new location at which ) 123.45,
lands, .lntengovemmgnlal relations, the provisions are now presented. - ::} Pty
Penalties, Confidential business Conlidensarty of o ’
information. . NPDES Program 1221 " vt
40 CFR Port 260 Below is a list of the NPDES-related Puposs and scope of Subpant 0
Administrati \i d sections in former Parts 122 and 123 and 12251
inistrative prectice an their corresponding sections in new @ | Removed
procedure, Confidential business Paris 122 npd 123113 © wed 12209,
: . : aris 122 & . L) P 122.1bh.
information, Hazardous materials, N (RS T
Waste treatment and dispogal. Protiblions
Nerw
40 CFR Port 261 e o e 1
Hazardous materials, Waste Whot aro the consolidalad porm 812259 :
treatment and disposal, Recycling. $1221 :;:' :zai;::n;
[N
(0 +122.21m.
40 CFR Part 262 t:1 1222191
Hazardous meterials, Imports, {o) :Ea;.::m).
Labeling, Packaging and containers, :3, 121213
Reporting and recordkeeping m) 122.24{x).
requirements, Waste treatment and Pese end copo of Purt 122 i 12221).
X §wR22 Q 122.214m),
disposal. ) 1 Romovaa I J1z2i(y.
HeinOnline -- 48 Fed. Reg. 141495 1983



™

Federal Register I Vol. 48, No. 84 / Friday, April 1, 1983 / Rules and Regulations

A

14150
) Name and old Now Name and oid New Name and okl Now
Concantraiad animal fseding operstions ) 124). What ars the consoidated reguiations
§12264 122.23. (15 125). g2 [RTTRY
Concentraled aguatic animal production l::! :';?:_ Purpose and scope of pant 122
Sucliies :,,5 {28, y1222 L RLTRN
§ 12285 122.24. (9 (28). Defiriions
Aquacullure projects 5?{ E?JL T§1222 £ 144,
§22.58 122.25. =1 Application lov 8 permit
Separaie Sorm shwers . p nmzu §1224 § 144,91,
§ 12257 122.28 1T oo " ot §122.4(8) Ramoved.
i | " zz.:m Hryvprsy
§12250 . ez, m gi :::‘::‘}3 :::g::z
Géneml parmits ey iy § 1224[¢} § 14431(0.
§ 12250 122.38. 16)= {8). Contiruation of sxpiing penmits
dwional condiions appicable 1o sl n 1v0). §1226 § 14437,
POES p {8 o Signaloes 10 permit applcations snd
§12200 1Z2.41. o izt poiininy
- 122.414). 0) 3
oo reting i) (15}, $1228 § 144,32,
] 122 43({4), (5} (12 {164, Conditons appiicatie to al pemmits
ﬂ |§2z:4lm. [l:l':li Eg §1227 § 14451 (a-(1)
122.410(3)- [34) g Estabiishing parmit condilions
" 122.41(3{8). 08} 62, V1220 e .
- epting e g § 122000} § 144.52(a)
'I o M - g PR X LI T — e mrns]| § HA4SZEONVLI)
- 1 on # 1228(c) s §144.52(0). H
spacifnd uuwnaa NPDES parmils 9 . - -
prza 12242 [? - for juat o §1229 urtion o o § 144.26
Establshing NPDES pentit condiions & oo 3122.9(0) § 144.30(a),
§i2282 122.44. §1za8 V2326 §122.8(6) .. § 144.36{t).
Calculating NPDESm\I vonditions P tor end - e {12280 _ § 144.96(¢).
§i1228 122.45 - ” Sehacdule of compiancs
- §1239 123.27. y122.10 318480
Ourstion of certain NPDES permits {@OIEN(A] .. - wyE. 3 122 Y0l Edh o
§r12264 {aH3WB) .... (a)t96. § 122 10(a)(3)...- -l
ol 122.4040, {BKAGEIHC) .- { (813N, § 122 10i14) § 14453183001,
oo’ T | it ] 10 Rt o oo
A E)R 1OPO! v
o
m':,,“ mtn:r‘nbm or by Coordination with othar programs | Rt AL § 144,54
Jond application §123.01 1223 Considorations under Fedarl taw
)m.n 12250, Apoioval procets $12212 0 1844
New and new discharg §329.12 123.81. EfHects of & permit
[RE-T ] 122.26. Procoduras fos. revision ol Stote f122143 14435
Purpose and scops ’ programe Teanolar of permita
1z §123.13 12214 14438
@ 123.10a). (ch 123.62{0). Modiication of revocation and
el A d Crtaria Jor wilhciawal of Siate programe reissuance of parits
i R TRCERT] 123,69, §122 150 fru
e 123.1(6). Procedures for withdrawal ol Siat Tarmination of paomits
. 123.1(¢)L progiam 12216 § 144,40
[ ] 123.3¢d). 412215 123,84, Minor modification of permits A
o e P s 1 it
o] 41{8).
o 3N frzan 1) 123.44a) § 122170620 ... § 14441010,
L 2330, pt 193,116, £ 1221700630 . | # 14001000,
. {c) +23,1(gh NOnCOMpiance and program npomg
[RE-F) 1222, () 122.14d}. try the direcix
Eleménts of & POQram SUDMisSIoN Control of disposal of polintanis e g12216 § 1448,
1233 : 2. wells : :g::ﬂm g mg;m
Program description §123.72 - 123.28. H lzzt‘-Btal - Ly ‘“"B[q. .
§123.4 120.22. Focelpl and 194 of Faderal infomation Contidormiakiy of ntoreation
Atiney Ganeral's sm-menl §122.73.. 123.42. § 12218 §1446
l 1235 122.20. Transmission of informalion 10 EPA Purposa and scope ol wbperl G
dum of Sre I wAN rog §1294 ] 123.43. (rowrition)
admenistator EPA rovdaw of and objections 1o Sue § 1223t § 1441,
108 — permas Ciassiiication of wells
™ 123.24fs). §12075 - 12384 § 12232 §iua
Recuirements for pemittng Prohibitons ehibition of unauthartzed injection
$1z0r 123.25. §12a70 123.28. 512233 [RLTRIR
LT Y — {a)(4). Approval process Pronbition of movement of lhid into
@ - 5). [ RE<R 12361, undarground sources of dinking watr
'.““; llfi- § 12254 1412
{5' ::7; Kenttication of underground sources of
' oinKing waler and Exempled apmies
f18). )
5'5 {e). UIC Progzam §12235... : g1ad7,
@ o Below is a list of the UIC related Ellmination of certain class ¥ wellt
?:‘Dl :g; sections in Parts 122 and 123 and their $12228 piaaa.
- Authorization of underground Ijecion
}:;: ﬁ‘z}m - corresponding seclions in Purls 144 and " oy part
) 13 123.25(a}{3)- 145: Part 122 =14. §12237..
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Name and old Now Name ard ol N e and okt Now
flezavtayny e [ZLTFIN LRty - L I $ 4501 ()e22)- 12220} Removed
L (] R o § 144,22 {30 Definlkons
§ 122.37(a)3), . J§144.23. Rogul ™ m 1223 293
g o AU F EPPPY = prlban ' a
$122.37(b) § 144,25, Application lor & permit
§122.97g) § 14426 pizas 19z 1224 : 2324,
$122.3%q) § 144.15 Reguirements lor snforcement suthority 122400} 233.4(0).
AppcaBon for B peemit; authorization 11238 § 145,13, 1224M0) 233.4(c).
by paty ~ FAZHNIAHA . oo ] § 445 13(03¢)0) 122.4{c) 233.4(d}.
§1230. . . LRET LT - § 14503003, :g:::; ﬁ'::;)'
$122 144.31(0). intormation ' .. R
3 122900 :m_:iuc; Shaving of Conliniation of axpiring parmils.
§ 122.35(c) §144.1(g). §122.10 § 14514, 1225, 2335,
Aros permita Coondination with other programs 1225 (a-g) S s et s
¥ 12239 §144.32, §120.19 Removed. 12:5(&; : A a8,
pormits  Approval process b to roports and
$ 12240 § 14434, §122.12 #1451, 1220 230,
Additonal condaions spplicabla 1o &l Procedure for revision ol State 1z28 L5 U PO 2308 (a)-id).
UIC pormite Progame Conditions appliciable & alf parmits
[ 3L-X]! §123.1 §14532. 1227 2937
: :g.u;:; $144.5002), §123.13(n ¥ 145.32(0}, 1227 (8. 237 ().
L41(b) 144 53020 withr,
§ 124140 : F445 (). Critoria ""m.:‘."‘ of Sie Establiohing pemit conditiony
§122.41(q) §144.5107)(6). 1229 2.
. g 12241(0) § 144.58{n), $rzae - §145.20. t§2.¢ L P ] 2330 (a)-gp).
EMablishing UIC permit conditions Procedures tor withdmwal of Siate 122.8/c) 23I.Ma).
$122.42 : ograms Duralion o! permits
§ 1224240 § 144.52{e)1). §120.15 145,34, 1229 2339,
§122a20) § 144.52(a)(2). §123.1640) 8 145.34(u). 122.9(g) _. 233.51a).
$122.42{c) § 144.52(a)(3). Purpose and scopa of subpart © Remaved.
§ 122.42(0) § 144.52(0)(4). 12351 81451, - | 239 (bl-{eh.
 122.42(0) F 144.52(0)(5). 5123518 Delotod. Schedukis of compliance
§ 122420 § 144.520aK5), §1Z3500) §145.21(0). 122.10 33,10
122 42(g) § 144.52(a)(7, " §145.21 © 122.40{a 233.10(a).
¥ t22.4200) F 144.52(8)(0). . 5 a2y 22A08)(1) e -1 232.100n)(1).
“‘fﬂd i §rad.2)1). G125 B § 145.210], 1313{‘0?1 @ ana 18
requiremenis Poquiement 10 obAain & permit : 122.10(0)(2) . Rémaved,
£122.43 14016 o . 122.10{a){3) .| 233.10(a)2).
§1252 § 145.11(a}27). 122100804 1 233 10¢axa)
Conactive wtion roports 122,10(b) Removed,
BV ] B 14455 8 12353 §145.210). Requirements tor recordng snd
ﬂmhfuudhwod.inq Approval process mponhgo!rlwlnri'lgre_auh
wiste $12254 5 145.51, 122.1% : 2 . 23311,
§ 12245 [ RYTRTY 8 1235400 4) ] § 145310140}, V220N (] et ] 23341 (3o,
Pronmigation of class Il programs tor 12354 .. ~id B 145.39{0). Congidoration undor Fosbral law
indian lancs Prooodures for withdrawal of State UIC 12212 FRemoved,
$N22AE e 1442 progeams Eftocd of » pormil
Purposa and scope ; :g.ss . : 145,34, y 122.13 2312
$123.1 . SR e e e 145.24(b)(1). i -
$12318) § 145.3(8) # 120,551 § 1453400302, e — 20,12 {ak-{o)
§122.1(0) Dotatod, § 123551 $145.24H) ’ ’ )
§129.1(0) §145.1(0). Transhor of pormite
A 12V o §145.1(c). 122.14 gg-lﬂ
§123.1(0) § 145, 1{d). 122.14{a) 13
§ 123100 § 145019 404 Program 122,848 Romoved
1123.145) 145.21{g). . . ion of revoca
g 12211 Hively Below is a list of the 404 related Madiheaon ot o poay
::g»:‘ﬂ '0‘1":5% sections in Parts 122 and 123 and their 122,15 232,14,
|1zﬂ1%""7 """"""""""""""""""""""" :Ns'"‘,"‘ corresponding sections in Part 233, 122.15a)01)-2) .1 233, 1a(a){1)-(2).
- -Vl 12.15(8)(INHD —.. 232 14{a N3N,
Definitions 122.15{8)(INiG) R o,
pr2az ] §145.2 poy ' N lzaz.tstaugj it 233, 1AUBH4).
- name w 122.15{a)(5) [ d.
Elemonds of a Program submiggion . 122, 154a)(5) 290, 66{aH5).
51202 -{ §145.21. What are the consolidated permit rogy. 122.15)... 233.14{b).
FProgram descriplion 4abons? (Pupose and scope of Pan 122 15c).... A d.
§1234 § 145.22. 233). . Terminaton of penity
§1234(3) § 5.2, 122.1 3., 122.16 233,15,
Atlomay General's statemen) 122.t1a) 223, H{a). 122.184a)1} ... wad 233,15(w).
$1235 [ 514823 122.1m:£1£ iy o S 1 X T AT Y 122.16{0)(2) ...... S 23.50).
1221000 {2)-{4}, IR . 122.46(w)(0) . 233 15(c).
Mamorandum of sgreoment with e S — % T . S
i s B al0r :’;‘;::;g (942} Em Hel (11-(2) :g::?(:il‘J ettt i o e rz‘:i:i.levmij
§1238 §145.24. YZ2ON o] 233,1(dl) " Minor modification of perrrits
Requiraments for parmitting 12211 233 e} 12217 232.16.
$12ar § 14511, Purpose and scope 122.17(8)-{d), 232. 18{ap{d),
stza.r(amHzn...-.-.............-......-........l § 145,11 (a)(1)- 1222, 2 122 5%(a)qg) o D { Remaved,
2n. t22.2i9) .. | 293.2. 12207 233.16{w).
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\\, Old name Haw Old name Naw . Neme and oid Ny
/ Noncompianct ond progiam reporting 123.13(0)-{d} 230.32{a)-{d}
by the drector 123, 13(e}-{g). d. Applicelion lor & permit
12218, . 211, 12313 2323200} §122.4
122 18(a) d Criteria for wilhdrawa! of Site
122.18(b) ZaTe) ograms
m-“’{ﬂ m 123.14 239.33.
122.18(d) 4T{B).
. 122.18(6) 233.17ie). Procedwan ior withdrawal of Stats
ConGdentaliy ol Informalion 120,45 23034, ’ (s
12219 .. Pupose and scope Continuatiorr cf expiring permily
122.19(8) Fernoved. 12381 §1225. 210851,
122,191 e mreerersmmre| 2301 8AMT) 1230108 Removed Signatories Yo permil applications snd
122 18{b}Z3). t 1290108 R ul
LTRSS T pai— 233.18{8}{3) e ey g1z fopons o
L7 ( R | B———" 122044 233.97{d)- Condiions apih o i o
1234 - 120 Activies not requising porT 11227 2200
122118 233.2018). =82 225 et 7 1T ST L
123.4(b) Ramoved. Prohbilons Establishing pamit conditions
123.10¢) g?.;glh)- 12003 233.36. §1228
12240 _20(c). "
i 23,2000}, i Applications lor @ permit o :;))r-tb] -':
2310 233,200} 1290418 m.“lﬂ Ic)
< 123.109)... 212200 ot ) o .
1231 33.201g). ot -4ib). atlon of péi
1299} 233.20(h). .| 188440 233.4{ol. §1229 270.50.
1233 1 233.200). Gondnal peahily by )
123,148 2132000 TZAGE .. crememcrnrreins i 23337, L] L8
' Oalintions Emargancy permits [OF (ok
123.2 e ROMONGd. $21.08 5 23338, R Schoduies of complance )
Elwmonts of & pograen submission Panmil conditions g2z 27033
1233 a2, 12307 233.7. (a4} e e ] (W2
123.3{e)-(d) A 233 2via-id). - 123.97(a)-(d). 223.7ten)-40). Rogquirements of l.:.uﬁ"ll i raporting "
Program daacription Extablistinrg parmit condilions L ot mornitoring rents . oo !
123.4: 239.22. 12300 2338 §12n -3
'223»‘“1:‘4') --------------------------- :332?‘:;4"- R U 8Tt Consdoration tndes Federal law
3. 4{N-ig). o i §12212, 2na.
Memorandum of sgrommant with the
12N IR ] 233.2200H{m). oy Etvact of &
m:““‘"‘" Ganera's statoment - 12309 29.25. 5121 2.
123 Staibh 23 2]a)-{bY. Transmission of information lo EPA and ) Traraber of permity
123.5(5) | Removed. other Fedarsl sgencied 12214 Z70.40.
12259 e +| 23223000 122,100 732,09 Modificasion oF rication snd
| Momorandum of sgrosmant with the | EPA roviow 01 shd objections Ko Shia reigsunnce of permita
Regional Administrato! permits §12215 270.41.
178 Vamza 122,101 23240, [T Y PO 77N
123.6{a} ) 230.2418). Coordination 1oGuKemonty Tercnation of permiis
‘lgﬁ:mi-m mm—m 122102 123341, §122.16.... I— 1, ¥ "}
VZ.B{LNA). N 233.24(bI(3.} 123,103 Entoropment authaity 230.280000 Mingr modilicslions of permits
120.6[XS) Removod. - -28{al3) §122.17 270.42.
123.6{uN8) 23).24(bH8.)} Approval process [T 11 s (IR {e)={n).
1235(0) 733.24(c} 122104 . .| 23338 and program feporting
e et et i
B8,
123.6() 2332410 $12214 - ;’“F‘
123.8{0) 233.24(e). ©) '
Ruquirements lor permiting P P L
- Index of Changes lo Parts 122 and 123 o) el
e gﬁu : Corfidersially o imformetion y
123;1{:’;_44 Removed. Below is a Jist of the RCRA related §1az19 : T2
123.7t8) 233.26(0). gections in Parts 122 and 123, and their win ;d"“'"' o}
tor srrtorcetont H H i 7 n oronces
o tont pooarats curfespondmg sections in Parts 270 8 d gr2220 06
123.8 2321 271 Pwpose ard scope of Subpard 8
123.8{a}-{d) 233.27(a)-d). gz 7
DTy T ——— Romovad. Part 122 = Part 270 P py "
Requitements for aniorement aulhority MHFBH?) e s wi3).
1234 233.28. et S — L) )
123.8(a){3). o e .| 233.20(a)(4). - - ick4d) {bi-(c)
123,98} ) - Removad. Nams 8nd okd Naw [ [T I
EF SR TLII0 ) (— .| 230 28(a){d)). - N (N2 vi)~tvim) ...
s of inioimaton . What e the consolidaiod palmi Applicaton for & pomnit
AZDAD e 730.28. regations? 1222 270.10.
Coordingtion with othar programa ABI) eotss st (ek-{h).
1w ma 12223 e — 270.70-270.73
Appiovel process - - . .73
PR T T - L E Guahtyng lor interim Siatrs
Proceduras for revision of Sale ) s 7070,
programs Coverape
123.12 { 23392 §1223 o) 270.711a).
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Name ard old New Name and old Heow -Namo and old New
Changes durng intarim stahig ’ .
) 7072 " Anomay Genoral's statement - Corstydanty
itorim st standerds §1235 sanz. $122:32 f2na
i@ ; 0.7 4f0). {c} and () Romoved Roguiramanta for idantification and Esting
on e Memaxandum of agroerment R of harardous wasies
te} - 27013 s18 2718, f1nm.. " fany,
i Requirervants o penenalons of
ConhrmdMAolth.R:HApunﬂ hazamouy wastes
appiication $122.94 $271.10.
§r1z224 270.13. Recuicaments jor Emnaporiers of |
{8) [ [
{t) fe}. N1} \ waslen
[ -0 A §120.85 tann
; [ Aegukomenis for hazardous waste
quﬂmhdhﬂa_o!lhnmwml N )
p12225 270.14-270.23. - §122.08, §271.12,
(@) 27014, (oH1). Foquirements with respect to permits
(s)... {b}. — &R0, and permit appications
(c;)'(t::] R -7 T TS H“Hﬂl ------;;---—-"-l"u;—m Removed, §123.87 §2r1.93.
{a}-{d). oquirements for permil revie pormits
{ 270.18. $211.04. EPA of State
(a)-(. 1y " $122.38 §27100.
27017, . ) Approval process
‘2.7)6"1’6 J tal. $123.39. §271.20
@-i). " Subpant F—Requirements for Imerm authorization of State
270.18. o). haxirdous wasie progams
(a)-(d). .
270.20. Aolillad: Subpart B~Requrements tor inlarim authonzation
(a)-(h). \
27021, :"“)] Purpose and soope
N — (8- (nl.' §12a24 §271.42,
(e} | 270.14(c. Py Schodule
Pormils by nao ) §123.922 IR}
§r2220 -] 270.80. f 8. Elements of & program submission ’
Shorl em permits | (aa). §123.429 ... . $271.0,
§ize2y 210.61-270.63. . ' Program dascriphon
Emergancy pormits N §123,124 : 271024,
A ] 2706, Atlomey Genorars statement
Harardous wasta incinerator Patmiis §123.425. " §271.925,
(1] -| 27062, Memomandum of agreemenl
Permits Jor tand teatment 71.126.
sTations §123.128 - - $271.126.
. of 1 Authonzabion pimn
(<) 270.63. ®)8) .- -y 18] §129.127 - §2r.127,
Addilional conditons applicable o al Requiements for sompliance evaluation o . : '
ACAA pormits program nm.im for p:n::::m
§122.20 .| 270.00. p12as 127115 ) '
(o) | GH2. o) " . §123.128 §271.128.
(5 2). N Additional program requirements for
:d; :1;:5; R'ql.i?mohll for enforcemen Athority ) interim suthorization ko phase |1
| S0 TR T+ W7 ai’”-"\ $120.120 §ar1.120.
Eatablishing ACAA paimil condiiions . 1 (a3 and (. Inlariate movement of hazardous waste
$12229 - 270.32{a)-(). 1an3)i} . Removed. §123.130 $§271.130.
Inanm pemits for UIC wells (BN ... f Removed. . Progress repons
§122130 270.84 Shaning of nlomauoy $120.531 ., [TLARKIR
§123.10, S E FZAREA Sharing o information
Coordinaton with other programs §123.102 5 . 271,132
Part 123=Part 271 . §122.11 ’ Fere, Coorddinalion with ather programa
' Approval provess $123.133 z 4271133,
§122.12 R * EPA reviow of State pormis
Name ang old Now Procedures lor revision of State §123.134 §271.134,
. programa Approval pracecs
s i I §123.13., §2n2. B123.135 | §271008
. hmﬂwtﬁmummm T “Hr_ﬂ - R . Withdrawal of Slate programs.
Crileria lov withcrawal of State pONams §123.126 $271.138,
ﬂe;"m Requirements lor final authosiza- 7 §123.14 $271.22. Heversion of Siste programs
- Fotitiek Procadures for withorawing approval of Siale proe $129.037 _. §2r.aar,
Purpose and soop- . grams,
§1z g, Pr for withdrawal ol Slale
4. ] d. oCaduwas for wal o R .
f:f“’“ ! Removed, programs Part 122 is reviged to read as follows:
-0 ). . §323.15, . ¥
Note - A L Rotitodt Procodures for withtvawing epproval ol Stte pro- PART 122—NATIONAL POLLUTANT
§1232 Definttions sorie grams. DISCHARGE ELIMINATION SYSTEM
" - * Subpart B—Additional Requi e bor Slate H -
Elemanis o a program subrmizsion Wasie Programs Subpart A—Detinitlons and General
$103 §271.5. Soctions 123.91-122.99 am now inchuded In Subpart A, &s | Program Requirements
Program discription foltorws: s
| 1F<F] §271.8, . . 3 e,
1] A Rettiod: Avalaity ol final auitortzation 122.1 Purpose-and Scop:..
- :&(u—ﬂ)___,_,,,,_A____-__n_",___"" . g;..:{h), ﬁ‘lk’a.ﬂli.n..‘II ....................... tereme s e e !‘21!.1 122.2 Definitions
7 d. . f ’ ions.
™) lnu' ) et d. ROMOYEEL (L7 L) R § ey 1223 Excilusiona.
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YN Sec. oo
) 1224 Prohibitions [applicable to State
NPDES Programs. see § 123.25).
122.5 Elfect'of s permit.
122.6 Continuation of expiring permite.
1227 Confidentiality of informalion.

Subpert B—Permit Application and Speclal

NPDES Program Requirements

12223 Application lor a permit (applicable
10 Siate programs, see § 123.25).

12222 Signstories to permit applications
and reports (applicable to State
programs, see § 123.25).

122.23 Concentraled animal feeding
operations (spplicable to Siale NPDES
programs, see § 123.25).

12224 Conceniraled aquatic snimal
production facililies [applicable to State
NPDES programs, see § 123.25).

122325 Aquaculture projects (upplicable to
State NPDES programs, see § 123.25).

12228 Separate storm sewers (applicable o
State NPDES programs, see § 123.25).

12227 Silvicultural aclivilies {spplicable to
State NPDES programs, see § 123.25).

12228 General permits {epplicable to Stale
NPDES programs, see § 123.25).

12220 New sources and new discharges.

A
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" Subpart C—Permit Condltions

12241 Condilions appliceble to all permits
tapplicsble Lo State programs, see
§123.25). *

12242 Additional conditions spplicable lo
specified categories of NPDES permils
(applicable to Siate NPDES programs,
see § 123.25).

12243 Establishing permit conditions
(applicable to State programs, see
§ 123.25).

12244 Establishiing limilations, standards
and ather permit conditlons (applicsble
to State NPDES progrems, see § 123.25).

12245 Calculating NPDES permit conditions
(applicable to State NFDES programs. .
see § 123.25).

12246 Duretion of permits {applicable lo
State programs, sce § 123.25).

12247 Schedules of compliance.

12248 Requirements for tecording snd
reparting of monltoring results
(applicable to State progroms, see
§122.25).

12249 Consideralions under Federal law.

12250 Disposal of pollutanta into wells, into
publicly owned ireatment works or by

~ land application {applicable lo State
programs, see § 123.25).

Subpart D—Transfer, modification,

revocation and relssuance, and termination

of permits

12261 Transfer of permits (applicable to
Stale programs, see § 123.25).

12762 Modification or revocation and
reissuance of permils {applicable lo State
programs, see § 123.25),

12283 Minor modifications of permils.

122.84. Terminalion of permils tapplicable
te Stale programs, see § 123.25).

Authority: The Clean Water Act. 33 us.C

§ 1251 el saq.

Appendix A—NPDES Primary Industry
Categories,

Appendix B—Criteria for Determining 8
Concentraled Animal Feeding Operation

) (% 122.23).

Appendix C—Crileria for Delermining 8
Concentrated Aquatic Animal Production
Facility (122.24).

Appendix D—NPDES Permil Application
Tesling Requirements (122.21).

Subpart. A—Detinitlons and General
Program Requirements

'g $22.1 Purpose’and scope.

. {a) Coverage. {1} These regulations
contain provisions for the Nationa!
Pollutant Dischorge Eliminalion System
{NPDES) Program under sections 318,

. 402, and 405(a) of the Clean Woter Act

[CWA) (Pub. L. 92-500, as amended by
Pub. L. 85-217, Pub. L. 85-576, Pub. L. 96—
483, and Pub. L. 97-117; 33 uUSs.C.1251 et
seq.}.

(2) These regulations cover basic EPA
permitling reguirements (Part 122), what
a State must do to obtain approval to
operate its program in lieu of a Federal

-program and minimum requirements for

administering the approved State
program (Part 123), and procedures for
EPA processing of permjt applicetions
and appeals [Part 124), Part 124 is also
applicable to other EPA permitling
programs, s detailed in that Part.

(b} Scope of the NPDES permil
requirement. (1) The NPDES program
requirea permits for the discharge of
"pollutants” from any "point source”
into "woters of the Uniled States.” The
terms “pollutant”, “point source” and
“walers of the United States” are
defined in § 122.2.

(2) The following are point sources
requiring NFDES permits for discharges:

(i) Concentrated animal feeding
operations as defined in § 122.23; |

(ii) Concentrated aquatic animal
production facilities as defined in
§122.24;

(iii} Discharges into aquaculiure
projects as set forth in § 122.25

{iv} Discharges from separate storm
sewers as sel forth in § 122.26; and

{v) Silvicultural point sources as
defined in § 122.27.

(c) State Programs. Cerlain
requirements sel forth in Parts 122 and
124 are made applicable to approved
State programs by reference in Part 123.
These references are set forth in
§ 123.25. If a section or paragraph of
Parts 122 or 124 is applicable to States,
through reference in § 123.25. that facl is
signaled by the following words at the
end of the section or paragraph heading:
{applicable to State progroms, see
& 123.25). If these words are absent, the
section {or pasegraph) applies only to
EPA administered permits,

{d) Relation to other requirements. [1)
Perinil gpplication forms, Applicants for
EPA issued permits must submit their
applications on EPA’s permit application
forms when available. Most of the

HeinOnline -- 4B Fed. Reg.

information requested on these
application forma is required by these
regulations. The basic information
required in the general form (Form 1)
and the additional information required
for NPDES applications (Forma 2a—d)
are listed in § 122.21. Applicants for
State issued permits must use State .
forms which musl reguire at 8 minimum
the information listed in these sections.
(2) Technical regulotions. The NPDIES
permil program has separate additional
regulations that contain technical ’
requirements. These separate
regulations are used by permit issuing
autharities 10 determine what ’

reguirements mus! be placed in permits |

if they are issued. These separele
regulations are located at 40 CFR Perts
125, 129, 133, 136 and 40 CFR subchapter
N (Parts 400-460). .

(e} Public participation. This rule
eslablishes the requirements for public
participation in EPA and 5tete permit
issuance and enforcement and related
variance proceedings, and in the
approval of Stale NPDES programs.
These requirements carry out the
purposes of the public participation
requirements of 40 CFR Part 25 [Public
Parlicipation), and supersede the
requirements of that Part as they apply
to actions covered under Parts 122, 123,
and 124.

(f) State authorities. Nothing in Parts

122, 123, or 124 precludes more stringent -

Slale regulation of any aclivity covered
by these regulations, whether or not
under an approved State program.

(g) Authority. (1) Section 301{a) of
CWA provides that “Except as in
compliance with this section and
seclions 302, 306, 307, 318, 402, and 404
of 1his Act, the discharge of any
pollutant by any person shall be
unlawful.™

(2) Section 402{a](1} of CWA provides
in part that “The Adminisirator may,
after opportunity for public hearing,
issue a permit for the discharge of any
pollutant, or combination of
pollutants, * * * upon condition that
such discharge will meet either all
applicable requiremerits under sections
301, 302, 306, 307, 308, and 403 of this
Acl, or prior Lo the taking of necessary

implementing actions relaling to all such.’

requirements, such conditions as the
Administrator delermines are necessary
to ¢arry oul the provisions of thia Act.”
{3) Seclion 318{a} of CWA provides
that "The Administrator is authorized,
after public hearings, to permit the
discharge of a specific pollutant or
pollutants under controlled conditions
associaled with an epproved
aquaculture project under Federal or
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State sopervision pursuant to section
402 of this Act.”

(4) Section 405 of CWA provides. in
part, that "Where the disposal of
sewage sludge resulting from the
operation of a treatment waorks as
defined in section 212 of this Act
{including tke removal of in-place .
sewage sludge from ane location and its
deposit at enother location} would result
in any pollutant from such sewnge
sludge entering the navigable waters,
such digposal is prohibited except in
accordance with a permit issued by the
Administrator under section 402 of this
Act”

(5) Sections 402(b), 318 (b) and [c), and
405(c) of CWA guthorize EPA approval
of State permit programs for discharges
from point sources, discharges to
aquaculture projects, and disposal of
sewage siudge.

(6} Section 304(i) of CWA provides
that the Administrator shall promulgate
guidelines establishing uniform
application ferms and other minimum
requirements far the acquisition of
information fram dischargers in
approved States and establishing
minimum procedural and other elements
of approved State NPLIES programs.

(7) Section 501(a) of CWA provides
that “The Administrator is authcrized to
preacribe such regulalions as are
necegsary to carry out his functions
under this Act.”

(8) Section 101{e) of CWA provides
that "Public participation in the
development, revision, and enforcement
of any regulation, standard, effluent
limitation, plan, or program established
by the Administeator ot any State under
this Act shall be provided for,
encouraged, and assisted by the
Administrator and the States. The
Administrator, in cooperation wilk the
Slates, shall develop and publish
regulations specilying minimum
guidelines for public participation in
such processes.”

§122.2 Detinitions.

The following definitions apply to
Parts 122, 123, and 124. Terms not
defined in this section have the m2aning

_given by CWA. When a defined term

appears in a definition, the defined termn
is sometimes placed in quotation marks
as an aid to readers, :

Administrator means the
Administrator of the United States
Environmental Protection Agency, or an
autharized representative.

Applicable standeords and limitations
means all State, interstate, and Federal
slendarde and limitations to which g
“discharge"” or a related activity is
subject under the CWA, including
“effluent limitations,” waler quality

standards, standards of performance,
toxic effluent stardards or prohibitions,
“best managemen! practices,” and
pretreatment standards under sactions
301, 302, 303, 304, 308, 307, 308, 403, and

- 405 of CWA.

Application teans the EPA standard
naticnal forms for applying for a permit,
including any additions, revisions or
modifications to the forms; or forms
dpproved by EPA for use in “approved
States,” includirg ary approved
modifications or revisions.

Approved program or spproved Stote
means a State or interstate program
which hes been approved or authorized
by EPA under Part 123.

Averoge monthly discharge limitation
means the highest allowable average of
“daily discharges” over a calendar
month. calculated &s the sum of all
“daily discharges” measured during a

-calendar month divided by the number

of “daily discharges” measured during
that month.

Average-weekly discharge limitation
means the highest sllowable average of
“daily discharges™ over a calendar
week, calculated as the sum of all “daily
discharges” measured during a.calendar
week divided by the number of “daily
discharges" measured during that week.

Best management practices ("BMPs")
means schedules of aclivities,
prohibitions of practices, maintenance
procedures, and other management
practices to prevent or recluce the
pollution of “waters of the United
States.” BMPs also include treatment

requirements, operating procedures, and:

practices to control plant site runoff,
spillage or leaks, sludge or waste
disposal, or drainage fronr raw material
storage., -

BMPs means "best management
practices.”

Contiguogs zone means the entire
zone established by the United States
under Article 24 of the Canvention on
the Territorial Sea and the Contiguous
Zone.

Continuous discharge means a
"discharge” which occurs without
interruption throughout the eperating
hours of the facilily, except for
infrequent shutdowns for maintenance,
process changes, or other similar
activities,

CWA means the Clean Water Act
{formerly referred to es the Federal
Water Pollution Control Act or Federal
Water Poliution Control Act )
Amendments of 1972} Pub. L-82-500, as
amended by Pub. L. 95-217, Pub. L. g5-
576, Pub. L. 96483 and Pub. L.. §7-117, 33
U.S.C. 1251 ef seq.

CWA and regulations means the
Clean Water Act (CWA) and applicable
reguizlions promuigated thereunder. In
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the case of an approved State program,
it includes State program requirements,

Daily discharge means the “discharge
of & pollutant” measured during a
calendar day or any 24-hour period that
reasonably represents the calendar day
for purposes of sampling. For pollutania
with limitations expressed in units of
mass, the "'daily discharge” is calculated
as the total mass of the pollutant
discharged over the day. For pollutants
with limitations expressed in other units
of measurement, the “daily discharge" is
calculated as the average measurement
of the pollutan! over the day.

Direct discharge means the
“discharge of a poliutant.”

Director meane the Regional
Administrator or the State Director, as
the conlext requires, or an authorized
representative. When there is no
"approved Slate program,” and there is
an EPA administered program,
“Director” means the Regional
Administrator. When there {s an
approved State pragram, "Director”
normally means the State Director. In
some circumstances, however, EPA
retains the authorily to take certain
aclions even when there is an approved
State program. (For example, when EPA
has issued an NPDES permit prior 1o the
approval of a State program, EPA may
retain jurisdiction aver that permit after
program approvsl, see §123.1.) In such
cases, the term “Director” means the
Regional Administrator and not the
State Director. .

Discharge when used without
qualification means the "discharge of a
pollutant.”

Discharge of o poliutan{ means:

{a} Any addition of any *'pollutant” or
combimation of pollulants to “waters of
the United States” from any “point
source,” or

{b} Any addition of any pollutant or
combination of pollutants to the waters
of the "contiguous zone” or the veean
from any point source other than a
vessel or other floating craft whick is
being used as a méans of ransportation,
This definition includes additions of
pollatants into waters of the United
Slales from: sarface runoff which is
collected or channelled by man;
discharges through pipes, sewers, or
other conveyances owned by a State,
municipality, or other person which do
not fead lo a treatment works; and.
discharges through pipes, sewers, or
other conveyances, leading into
privately owned treatment works. This
term does not include an addition of
polutants by eny “indirect discharger.”

Discharge Monitoring Report
{"DMR™) means the EPA uniform
national form, including any subsequent
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additions, revisions, or modifications for
the reporting of self-monitoring results
by tiees. DMRs must be used by
»spproved States” as well as by EPA.
EPA will supply DMRs 1o any approved
State upon request. The EPA national
forms may be modified to substitute the
State Agency name, address, logo, end
other pimilar information, as
appropriate, in place of EPA’s.

DMR means "Discharge Monitoring
Report.”

Draft permit means a document
prepared under § 124.8 indicaling the
Director's tentative decision 10 issue or
deny, modify, revoke and reissue,
terminate, or relssue & “permit.” A
notice of intent to terminate a permit,
and a notice of inteat to deny & permit,
gs discussed in §124.5, are types of
“draft permits.” A denia) of a request for
modification, revocation and reissuance,
or termination, as discussed in § 124.5. 18
not a “draft permit.” A “propased
permit” is not & “draft permit.”

Effluent limitation means any
restriction imposed by the Direclor on
quantities, discharge rates, and
concentrations of “pollutents” which are
»discharged” from “point sources” Inlo
+waters of the United States.” the
waters of the “contiguous zone,” of the
ocean. )

_ Effluent Jimitotions guidelines means
regulation published by the

)dministrator under section 304(b) of

“CWA 1o adopt or revige “effluent
limitations.”

Environmental Protection Agency
("EPA") means the United States
Environmental Protection Agency.

EPA means the United Stales
“Environmental Protection Agency.”

Facility or activily means any NPDES
“point source” or any other [acllity or
activity {including land or
appurtenances thereto) that is subject to
regulation under the NPDES program.

General permit megns 80 NPDES
“permit"” issued under § 122.28
authorizing & category of discharges
under the CWA within 8 geographical
ares.

Hazardous substance means eny
aubstance designated under 40 CFR Part
116 pursuant to section 311 of CWA.

Indireci dischorger means a
nondamestic discharger introducing
“pollutants” o a “publicly owned
treatment works.”

Interstole agency means an agency of
two or more Slates established by or
under an agreement or compact
approved by the Congress, or &1y other
agency.of two or more States having
substantial powers or duties pertaining
1o the control of pollution 8s determined
and approved by the Adminisirator
Jlder the CWA and regulations.

Major facilily means any NPDES

~ “facility or activity” clasaified as such

by the Regional Administrator. ar. in the
case of "approved State programs,” the
Regional Administrator in conjunction
with the State Directar.

Maximum daily discharge limitation
means the highest allowable “daily
discharge.”

Municipality means a city, town,
borough, county, parish, district,
association, or other publlc body
created by or under State law and
having jurisdiction over disposal of
gewage, industrial wastes, or other
wastes, or an Indian tribe or an
authorized Indian tribal organization, or
a designated and approved managmant
agency under section 208 of CWA.

Nationol Pollutant Dischorge
Elimination System (NPDES) means the
nalional program for isauing. modifying,
revoking and reissuing, terminating,
monitoring and enforcing permits, end
imposing and enforcing pretreatment
requirements, under sections 307, 402,
318, and 405 of CWA. Tha term includes
an “approved program.”

New discharger means any building,
structure, facility, or installation:

{a) From which there is or may bea .
new or additional “discherge of
poliutants™ at a “gite” at which on
October 18, 1872 it had never discharged
poliutants; and

"(b) Which bas never received a finally
effective NPDES "permit for discharges
st that site; and

{c) Which is nots “new source.”

This definition includes an “indirect
discharger” which commences
discharging inte "waters of the United
States.” It also includes any existing
mobile point source,-such as an offshore
oil drilling rig. seafood processing rig.
seafood processing vessel, or aggregate
plant, that begins discharging at a
location for which it does nol have an
existing permit. [See Note 2 of this
section.}

New source means any building,
structure, facility, or installation from
which there is or may be a »discharge of
pollutants,” the construction of which
commenced:

(a) After promulgation of standards of
performance under gection 306 of CWA
which are applicable to such aource, 0f

(b} After proposal of standards of
performence in accordance with section
308 of CWA which are applicable to
such source, but only if the standards
are promuigated in accordance with
gection 308 within 120 days of their
propossl. .

NPDES means »National.Pollutant
Discharge Elimination System.”

Owner or operator means the owner
or operator of any “facility or activity”

’
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subject to regulation under the NPDES
program.

Permit means an authorization,
license, or equivalent control document
issued by EPA or an “approved State” lo
implement the requirements of this Part
and Parts 123 and 124. *Permit" includes
an NPDES "general permit” {§ 122.28).
Permhit does not include any permil
which has not yet been the subject of
final agency action, guch as a "draft
permil” or a “proposed permit,”

Person means an individual,

. ggsociation, partnership, corporation,

municipality, State or Federal agency, or
an agent or employee thereof.

Point scurce means any diacemible,
confined, and discrete conveyance,
ineluding but not limited to any pipe,
ditch, channel, tunnel, conduily well,
discrete fissure, container, rolling stock,
concentrated animal feeding operation,
vessel, or other floating craft from which
pollutants are or may be discharged.
This term does not include return flows
from irrigated agriculture.

Pollutant means dredged spoil, solid
waasle, incinerator residue, filter
backwash, sewage, garbage, sewage
sludge, munitions, chemical wastes,
biological materials, radionctive
materiels {except those regulated under
\he Alomic Energy Act of 1954, as
amended (42 U.S.C. 2011 et seq.)), heat.
wrecked ot discarded equipment, rock,
sand. celar dirt and industrial,
municipal, and agricultural waste
discharged into water. It doés not mean:

{a) Sewage from vessels; or

{b) Water, gas. of other material
which is injected into a well to facilitate
production of oil or gas, or water
derived in association with oil and gas
production and disposed of in a well. if
the well used aither to facilitate
production or for disposal purposes i6
approved by authority of the State in
which the wel! is located, and if the
State determines that the injection or
disposal will not resull in the
degradation of ground or surfece water
resources. :

[Note—Radiaactive maleriais covered by
the Alomic Energy Acl are those
encompassecd in ite definition of source,
byproduct, or apeciel nuclear malerials,
Examples of materials not covered include
radium and accalerator-produced Isotopes.
See Train v. Colorado Public interest
Research Group, Inc., 428 U.S. 1 (1976}

POTW means “publicly owned

* ireatment works.”

Primary industry category means any
industry category listed in the NRDC
setilement agreement {Natural
Resources Defense Council et al. v.
Train, 8 ER.C. 2120 (D.D.C. 1976),
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modified 12 ER.C 1833 (D.D.C. 1979));
also listed in Appendix A of Part 122,

“Privately owned trealment works
means any device ar gystam which ig (8)
used 10 treal wastep from any facility
whose operator is not the operator of the
treatment works and (h) not a “FOTW,"

Process wastewater means any waler
which, during manufazturing or
processing, comes into direct contact
with or resulta from the praduction or
use of any raw maferial, intermediate
product, finished product, byproduc!, or
waste product.

Propased permit means a State
NPDES “permit""prepared alier the
close of the public comment period [and,
when epplicable, any public hearing and
administrative appeals) which is sent to
EPA for review before fing] Issuance by
the State. A “proposed permit” is nol a
“*draft parmit,”

Publicly awned treatment works
("POTW") means any device or system
used in the treatment (including
recycling and reclamation) of municipal
sewage or industria] wastes.of g liquid
nature which is ewned by a “State” or
“municipality.” This definition Mmzludes
sewers, pipes, or other conveyances
only if they convey wastewater to a
POTW providing treatment,

Recommencing dischargermesns a
source which recommiences discharge
after terminating operations,

Regional Administrator means the
Reglonal Administrator of the
appropriate Regional Office of the
Environmenial Protection Agency or the
authorized representative of the
Regional Administratar,

Schedule of compliance means a
schedule of remedial measures included
in a "permit”, includiug ar coforceable
sequence of interim requirements (for
example, actions, operations, ar
milestone events} leading to compliance
with the CWA and regulations,

Secondary industry category means
any industry category which is not g

“primary industry category.”
 Secretgry means the Secretary of the
Army, acting through the Chief of
Engineers.

. Sewage from vessels means human
body wastes and the wastes from toilets
&nd other receplacles intended to
receive or retain body wastes that are
discharged from vessels and regulated
under section 312 of CWA, except that

. with respect to commercial vessels on
the Great Lakes this term includes
graywater. For the purposes of this
definition, "graywaler” means galley.
bath, and shower water.

Sewage sludge means the solids,
residues, and precipitate separated from
or created in sewage by the unit
processes of a "publicly owned

lreatment works.” “Sewage"” as used in
this deFinition means any wastes,
including wastes from humans,
househalds, commerciat establishments,
industries, and storm water ronoff. that .
are discharged to or otherwigs enter g
publicly owned treatment works.

Site means the land or water area
where any “facility or achivity” is
physically located or condusted,
including adjacent lznd nsed tn
connection with the facility or activity,

State means any of the 50 Statea, the
District of Columbia, Guam, the
Commonwealth of Puerte Rico, the
Virgin Islands, American Samoaz, and
the Trust Temitory of the Pacific Islands,

State Director means the chief
administrative officar of any State or
interstate agency operaling an
“appraved program,” or the delegated
representative of the State Direciar. If
respoasibility is divided among two or-
more State or interstate agencies, “State
Direclor” means the chief adminisirative
officer of the State or interstata agency
authorized to perform the particnlar
procedure or funclion to which reference
is made.

Staté/EPA Agreement means an
agreement between the Regional
Administrator and the State which
coordinates EPA and State activities,
responsibilities and programs incloding
those under the CWA programs.

Total dissolved solids. means the tota)
dissolved [filterable) solidy as
determined by use of the methad
specified in 40:CFR Part 138,

Toxic polfutant means any pollztant .
listed a5 toxic.under section 307(a)(1) of
CWA.

Variance means any mechanism or
provision under sections 301 or 318 of
CWA orunder 40 CFR Part 125, or iy the
applicabie "effluent Limifations
guidelines” whick allows modification
to or waiver of the generally applicable
effluent Bmitation requirements or time
deadlines of CWA. This includes
provisions which allow the
establishment of alternative limitations
based or fundamentally different
factors or on seclions 301{c), 30%(g).
301(h), 361(i), or 316(a) of CWA.

Waters of the United Stotes ar waters
of the U.S, means:

{a} All waters which are currently
uaed. were used in the past, or may bhe
susceptible to use in interstate or foreign
tommerce, including al) waters which
are subject to the ebb and flow of the
tide;

{b) Al} interstale waters, including
interstate “wetlands:”

{c) All other waters such as intrastate
lakes, rivers, streams (including
intermittent sireams), mudflats,
sandflats, “wetlands,” sloughs, prairie

pothotes, wet meadows, playa lakes, or
natural ponds the yge, degradation, or
destruction of which waald affect or
catld affect interstatearforelgn
commerce Meluding eny such waters:

{1) Which are or could be used by
interstate ar foreign travelers for
recreationat ar other purposes;

(2} From whick fisk or shellfish are or
could be takes and gold in interstate or
foreign commerce; or -

(3} Which are used or could be used
for industrial parposes by industries in
interstate commerce:

(d} All impoundments of walers
otherwise defined as waters of the
United States under this definition;

(e} Tributaries of waters identified in
paragraphs (a)}-{d) of this definition;

(f) The tecritorial sea; and

{g) "Wetlands" adjacent to waters
{other than waters that are themselves
wetlands) identified in paragraphs (a)-
(1) of this definjtion.

Waste treatment systems, including
treatment ponds or lagoons designed to
meet the requirements of CWA {other
than cooling ponds as defined In 40 CFR
§ 423.11(m) which also meet the Criteria
of this definition} are not waters of the
United States. This exclusion applies
only to manmade bodies of water which
neither were vriginally created in waters
of the-United States (such as disposal
area in wetlands} nor resulted from the
Impoundment of waters of the United
States. [SeeNote 1 of this section.)

Wetlands means those areas that are
inundated or saturated by surface or
groundwater at a frequency and
duration sufficient to support, and that
under normal circumstances do support,
a prevalence of vegetation typically
adapted for life in saturated sojl
conditions. Wetlandg generally include
swamps, marshes, bogs, and similar
sreas.

{Note 1.—At 45 FR 48620, July 21, 1980, the
Environmental Protectian Agency suspended
until further notice in § 122.2, in the definition
of “Walera of the United States."” This
revision continues that sugpension. )

- [Note'2,—A| 45 FR 68391, Oct. 15, 1980,
effective Ocl. 15, 1980; the Environmenial
Prolection Agency suspended until further
notice the NPDES "new discharger”
definition as it applies tv offshore mobile
drilling rigs operating in offshore areas
adjacent o the Gull Coast, Atlanlic Coasl,
California and Alaska, except for the Flower
Carden ares in the Gu!f of Mexico and othes
areas ldentifled as environmestally sensitive
by the Bureau of Land Management, Thig
revigion continses that suapension. )

§$122.3 Excluslons.

" The foltowing discharges do not
require NPDES permis:
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[a) Any discharge of sewage from
vessels, effluent from properly
functioning marine engines, laundry,
shower, and galley sink wastes, or any
other discharge incidenial to the normal
operation of a vessel. This exclusion
does not apply lo rubbish, trash,
garbage, of other such materials
discharged overboard; nor to other
discharges when the vessel is operating
in & capacity other than as a means of
transportation such as when used as an
energy or mining facility, a storage
faciity or u seafood processing fecility,
or when secured to a storage facility or
a seafood processing facility. or when
secured 1o the bed of the ocean,
contiguous zone or waters of the
United States for the purpase of mineral
or oil exploration or development.

(b) Discharges of dredged or fill
materiel into waters of the United States
which are regulated under section 404 of
CWA. : '

{c) The introductlion of sewage.
industrial wastes or other pollutants into
publicly owned treatment works by
indirect dischargers. Plans or
~ agreemenis to switch to this method of
- dispasal in the future do not relieve

dischargers of the cbligation to have and
comply with permits until all discharges
.of pollutants to waters of the United
)ta!ea are eliminated. (See also
4 122.47(b)). This exclusion does not
apply to the introduction of pollutants to
privately owned treatment works or to
other discharges through pipes, sewers,
or other conveyances owned by a State,
municipality, or other party not leading
to treatment works.

(d) Any diecharge in compliance with
the instructions of an On-Scene
Coordinator pursusnt to 40 CFR Part
1510 [The National il and Hazsrdous
Substances Pellution Plan} or 33 CFR
153.10(e) (Pollution by Oil and
Hazardous Substances).

{) Any introduclion of pollutants
from non point-source agricultural and
silvicultural activities, including runoff
from orchards, cultivated crops,
pastures. range lands, ond forest lands,
bul not discherges from concenlrated .
snima) feading operations a¢ defined in
§ 122.23, discharges from cencentrated
aquatic animal production facilities as
defined in § 12224, discharges to
squaculture projecis as defined in
§ 122.25, and discharges from
silvicultural point sowrces as defined in
§122.27.

() Return flows from irrigated
agriculture. -

{g) Discharges into a privately owned
treatmeni works, except as the Director

-ay otherwise require under

A22.44(m). ’

§ 1224 P__n;ohlblﬂons (appiicable to State
NPDES programs, sea § 123.25).

No permit may be issued:

{a) When the conditions of the permit
do not provide for compliance with the
applicable requirements of CWA, or
regulations promulgeted under CWA:

(b) When the applicant is required to
obtain a State or other appropriate
certification under section 401 of CWA
and § 124.53 and that certification has
not been oblained or weived;

(¢) By the State Director where the
Regional Administrator has objected to
igsuance of the permit under § 123.44;

{d) When the imposition of conditions
cannot ensure compliance with the
applicable water quality requirements of
all affected States: )

{e) When, in the judgment of the
Secretary, anchorage and navigation in
or on any of the waters of the United
States would be substantially impaired
by the discharge; :

(f) For the discharge of any
radiological. chemical, or biologicel
warfare agent orhigh-level radioactive
waste;

(g) For any discharge inconsistent
with a plan or plan amendment
approved under section 208(b) of CWA;

{h) For any discharge to the territorial
sea, the waters of the contiguous zone,
or the oceans in the following” -
circumatances:

(1) Before the promulgation of
guidelines under section 403(c) of CWA
(for determining degradation of the
waters of the territorial seas, the
contiguous zone, and the oceans) uniess
the Director determines permit issuance
to be in the public interest; or

(2) After promulgation of guidelines
under section [403(c) of CWA, when
{nsufficien! information exists to make a
reasonable judgment whether the .
discharge complies with them.

(i) To a new source or a new
discharger, if the discharge from its
construction or operation will cause of
coniribute to the violation of water
quality slandarda. The owner or
operator of a new source or new
discharger proposing to discharge into a
water segmen! which does not meet
applicable water quality standards or ie
not expected 1o meet those standards
even after the spplication of the effluent
limitations required by section
301(b)(1)(A) and 301(b)(1)(B} of CWA,
and for which the State or interstate
agency has performed a pollutants laad
allocation for the pollutant to be
discharged, must demonstrate, before
the close of the puublic comment period,
that:

{1) There are sufficient remaining
pollutant load allocations to allow for
the descharge; and
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(2) The existing dischargers into that
segment are subject to compliance .
schedules designed to bring the segmaent
into compliance with applicable water
quality standards.

§ 1225 Effectof a permit.

(a) Applicable to State programs, sae
§ 123.25. Except for any toxic effluent
standards and prohibitions imposed
under section 307 of the CWA,
compliance with a permit during its term
constitutes compliance, for purposes of
enforcement, with section 301, 302, 306,
307, 318, 403, and 405 of CWA. Howevaer,
a permit may be modified, revoked and
reiggued, or terminated during its term
for cause as set forth in §§ 122.62 and
122.64. ’

(b) Applicable to State programs, See
§ 123.25. The issuance of a permil does
not convey any properly rights of any
sort, or any exclusive privilege.

{¢) The igsuance of & permit does not
authorize any injury to persons or
property or invesion of other private
righta, or any infringement of State or
locel law or regulations.

§ 122.6. Continuation ot sxpiring permits.

{a) EPA permits. When EPA ia the
permil-issuing authorily, the conditions

- 'of an expired permit continue in force

under 5 U.S.C. 558(c) until the effective
date of a new permit (see § 124.15) if

(1} The permittee has submitted a
timely epplication under § 122.21 which
ie a complete (under § 122.21(e])
spplication for a new permit: and

{2) The Regional Adminisirator,
through no fault of the permittes does
not issue a new permit with an effective
date under § 124.15 on or before the
expiration date of the previous permit
(for example, when issuance is
impracticable due to time or resource
constrainls}.

(b) Effect. Permite continued under
this section remain.fully effectively and
enforceable.

{c) Enforcement. When the permittee
is not in compliance with the conditiona
of ihe expiring or expired permit the
Regional Administrator may choose to
do any or all of the following:

(1) Initiate enforcement action based
upon the permit which has been
tontinued;

(2) Issue & notice of intent to deny the
new permit under § 124.8. If the permit is
denied, the owner or oprator would then
be required to cease the activities
authorized by the continued permit or be
subject to enforcement action for
operating without a permit;

(3) 1ssue & new permit under Part 124
with appropriate conditions; or
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{4) Teke other actions authorized by
these regulations.

(d) State continuation, (1) An EPA-
igsued permit does not continue in force
beyond its expiration date under
Federa! law if at that time & Stale is the
permitting authority. States authorized
to administer the NPDES program may
continue either EPA or State-issued
permits until the effective date of the
new permits, If State law allows.
Otherwise, the facility or activity is
operating without a permit from the time
of expiration of the old permit 1o the
effective date of the State-issued new
permlt.

- §122.7 Confidentiality of Information,
(8) In eccordance with 40 CFR Part 2,

any information submitted to EPA

pursuant to these regulations may be

claimad as confidential by the submitter.

Any auch claim must be esserted at the
time of submission in the manner
prescribed on the application form or
instructions or, in the case of other
submlssions, by stamping the words
“confidential business information” on
each page conlaining such information.
If no claim is made at the time of
submission, EPA may make the
information available to the public -
without further notice. If a claim is
asserted, the information will be treated
in accordance with the procedures in 40
CFR Pait Z (Public Information).
(b) Applicable to State programs, see
§ 123.25. Claims of confidentiality for the
following information will be denled:
(1) The name and address of any
permit applicant or permiltes; -
-£2} Permit applications, permits, and
- effluent data,
(c) Applicable te State programs, see
§ 123.25. Information required by NPDES
application forms provided by the
Director under § 122.21 may not be
claimed confidential, This includes
information submitted on the forms
themselves and any attachments used to
supply information required by the
forms.

Subpart B—Permit Application and
Speclal NPDES Program Requirements

§122.21  Application tor a permit
{appiicable to State programs, see
§123.25)

{a) Duty to apply. Any person who
discharges or proposes to discharge
pollutants and who does not have an
eflective permit, except persons covered
by general permits under § 122.28,
excluded under § 122.3, ora user of a
privately owned treatment works unless

). the Director requires otherwise under

§ 122.44(m), shall submit o complete
- application (which ahall include s BMP

Pprogram f necessary under 40 CFR
125.102) to the Diractor in accordance

" with this section and Part 124,

(b) Who appiies? When a facility or
activity is owned by one person but is
operated by another person, It ig the
operator's duty to obtain a permit.

(c} Time to gpply. Any person
proposing a new discharge shall submit
an application at least 180.days before
the date on which the discharge is to
commence, unless permission for a later
date has been granted by the Director.
Persons proposing a new discharge are
encouraged to submit their applications
well in advance of the 180 day

requirement to avoid delay. See alsp
paragraph (k) of this section.

(d) Duty to reapply. (1) Any POTW
with & currently effactive permit ahal)
submil a new application at least 159
days belore the expiration date of the
existing permit, unlees permission for a
laler date has been granted by the
Dizector. (The Director shall not grant
permission for applications to be
submitted later than the expiration date
of the existing permit.)

{2) All other permiltees with currently
effective permits shall submit a new
aplplicalion in accordance with the table
below:

Permkt aupires

Appilcation requirement

Deoncine for mibmisnion

Cn or balore Nov, 30, 1980....) (1) N appiicant has submitted new applcation before Agr.

Dec. 1, 1080-May 31, 1981 .| New

Nol sppicable.
Date on which parmit gxpies.?
: 00 doys belore permit expies,??

On or atier Juag 1, 1981 ........] New appis '

180 dayw before * panmit apires,

o *o1 forth n . (@), and (n} thia pection, for EPAotupd ty
BRI e S e e o

fon lomme 10 epply under

1'The now application
st use Form toand sither 20 or 2t of EPA's Uxise sections.
may requast sdditional Ume K tha submission of inf ion required by graphs (0)(7), (9} snet {10) of this
uchnnTrurwueulmbnhwnﬁ-ngmrrwmhmmmhlmmﬁmm:umahammmBusd
wmmmemmAynnwmmIonummu" N P ko shr ths bayond ihe
or June 30, 1001, whicherver s sarier.

‘asion o
?Tha Direcior may grant
pomt.

{See Now 6.3

(e) Completeness. The Director shall
not issue a permit before receiving a

‘complete application for a permit except

for NPDES general permits. An
application for a permit is complete
when the Director receives an =
application form and any supplemental
information which are completed to his
or her satisfaction. The completeness of
any application for a permit shall be
judged independently of the status of
any other permit application or permit
for the same facility or activity. For EPA
administered NPDES programs, an
application which ia reviewed under

§ 124.3 is complete when the Director
receives either a complete application or
the information listed in & notice of
deficiency. .

{f) Information requirements. All
applicants for NPDES permila shall
provide the following inlormation to the
Director, using the application form -
provided by the Direclor {additional
information required of applicants Is set
forth in paragraphs [g)—{k)) of this
seclion.

(1} The activities conducted by the

. applican! which require i{ to oblain an

NPDES permit.

(2} Name, mailing address, and
location of the facility for which the
application is submitted.

{3) Up to four SIC codes which best
reflect the principal products or services
provided by the facility,

HeinOnline -- 48 Fed. Reg. 14159

m'wanwhumulwmmmu.mmuwmhmmmum

(4) The operator's name, address,
telephone number, ownership status,
and status as Federal, State, private,
public, or other entity,

(5) Whether the facility is located on
Indian lands. ’ ) )

(6) A listing of all permits or
construction approvals received or
applied for under any of the following
programs: '

{i) Hazardous Waste Management
program under RCRA.

(ii) UIC program under SDWA.

(iif) NPDES program under CWA.

(iv) Prevention of Significant
Deterioration (PSD) program under the
Clean Air Act.

{v) Nonattainment program under the
Clean Air Act.

{vi) National Emission Standards for
Hazardous Pollutants (NESHAPS)
preconstruction approval under the
Clean Air Act.

{vii) Ocean dumping permits under the
Marine Protection Research and
Sanctuaries Acl.

(viii) Dredge or fill permits under
section 404 of CWA.

(ix) Other relevant environmental
permits, including State permits,

(7} A topographic map (or other map if
a topographic map is unavailable)
extending one mile beyond the property
boundaries of the source, depicting the
facility and each of its intake and
discharge structures; each of its
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hazardous waste treatment, storege, or
disposal facilities; each well where
fluida from the facility are injected

u - and those wells, springs
other surface water badies, and drinking
water walls listed i public records or
otherwise known te the epplicant in the
map area.

(8) A hrief description of the nature of
the business. ] )

{g) Application reguirements for
existing manufactvring, commercial,
mining, ond silvicultural dischargers.
Existing manufacturing. commercial,
mining, and silvicultural dischargers
applying for NPDES permits shall
provide the following information to the
Director. using application forms
provided by the Director:

(1) Outfail location. The latitude and
longitude 1o the nearest 15 seconds and
the name of the receiving water.

{2) Line Drawing. A line drawing of
the water flow through the facility with
a water balance, showing operations
contributing wastewater (o the effiuent
ond treatment units. Simitar processes,
operations, or production areas may be
indicated as & single unit, labeled to
correspond to the more detailed
identification under paragraph (}(3) of
this section. The water balance must
show approximate average flows at
intake and discharge points and

belween units, including treatment uxits.

I a water balance cannot be determined
{for example, for certain mining
actjvities), the applicant may provide
instead a pictorial description of the
nature and amouni of any sources of
water and any collaction and treatment
measures.

(3) Average flows and treatment. A
narrative identificetion of each type of
process, operation, or production area
which contributes wastewater (o the
effluent for each outfall. including
process wastewster, cooling water, and
stormwater runoff; the sverage flow
which each process contributes; and a
description of the treatment the
wasiewater receives, including the
ultimate disposal of any solid or fuid
wasales other than by discharge.
Processes, opergtions or production
areas may be described in genetal terms
(for example, #dye-making reactor”,
“distillation tower".) For a privately
owned treatment works, this -
information shall include the identity of
each user of the reatment works.

(4) Intermittent flows. If any of the
discharges described in paragraph (g](3)
of this section are inlermittent or
seasanal, a description of the frequency,
duration and flow rate of each discharge
occurrence [excepl for stormwater

)mol'f. spillage or leaks).

(5) Maximum preduction. If an
efiluent guideline pro mulgated under
section 304 of CWA spplies to the
applicant and is expressed in terms of
production (or other meagure of .
aperation}, a reasonable measure of the
applicant's actual production reported in
the units used in the applicable effluent
guideline. The reported measure must
reflect the actual production of the
facility as required by & 122.45(b)i2).

(6) Improvements. If the applicant is
subject to any present raquirements or
comp'iance schedules for construction,
upgrading or operation of waste
treaiment equipment, ax jdentification
of the ahaiement requirement, a
description of the abatement project,
and a listing of the required and
projected final compiience dates..

(7) Effluent characteristics.
Information on the discharge of
pollutants specified in this paragraph.
When “quantitative data” for a pollutant
}s required. the applicant must collect a-
sample of effluent and analyze it for the
pollulant in accordance with analytical
moethoda approved under 40 CFR Part
138. When no analytical methed is
approved the applicant may use any
suitable method but must provide 8
description of the method. When an
applicant has two or more outfalls with
substantially identicel effluents, the
Director may allow the applicant to test
only one outfall and report that the
quentitative data also applies to the
substantially identical outfalls. The
requirements in paragraphs (g)(7) (iii)
and (iv] of this section that an applicant
must provide quantitative data for
certain pollutanis known or believed to
be preseat does not apply 1o pollutants
present in a discharge golely as the
result of their presence in intake water;
however, sn applicant must report such
pollutants as present. Grab samples
must be used for pH, temperature,
cyanide, total phenols, residual chlorine,
oil end grease, and fecal coliform, For
all other pollutanis, 24-hour composite
samples must be used.

An applicant is expected to “know or
have regson to believe” that e pollutant
is present in an effluent based on 80
evaluation of the expected use,
production, or storage of the pollutant,
or on any previous analyses for the
poliutant. (For example, any pesticide
manufactured by a facility may be
expected to bé present in contaminated
storm water runolf from the facility.}

{i)(A) Every gpplicant musl report
quantitative data for every eutfall for
the following pollutants:

-Biochemial Oxygen Demand (BOD:)
Chemical Oxygen Demand
Tota! Organic Carbon

s
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Total Suspended Solids
Ammonia (a8 N) .
Temperature {both winter and summer)
pH
(B) At the applicant’s request, the
Director may waive the reporling
requirements for one or more of the
pollutants listed in paragraph (g)(7)G)(A)
of this section. .o
(ii) Each applicant with processes in
one or more primary indusiry category
(see Appendix A to Part 122}
contributing to a discharge must repast
quantitative data for the following
pollutants in each oulfall containing

process wastewaler:

(A) The organic toxic pollutants in the
fractions designated in Table T of
Appendix D of this Parl for the

. applicant’s industrial category or

categories unless the applicant qualifies
as a gmall business under paragraph
(d)(8) of this section. Table 1 of
Appendix D of this Part liats the organic
toxic pollutanis in each fraction. The
fractions result from the sample )
preparation required by the analytical
procedure which uses gas
chromotograpby/mass spectromeiry. A
determination thal ag applicant falls
within a particular industrial category
for the purposes of selecting fractions
for testing is not conclusive as to the
epplicant’s inclusion in that category for
any olher purposes. [See Notes 2, 3, and
4 of this eection.] .

(B) The pollutants listed in Table III of
Appendix D of this Part (the toxic
metals, cyanide, and total phenols).

(iti) Each applicant must repost for
each outfall quantitative data for the .
following pollutants, if the applicant
ksiows or has reason to believe that the
pollutant is discharged from the outfall:

(A} All poliutants listed in Tabla1i or
Table Il of Appendix D of this Part (the
toxic pollutants) for which quantitative
data is nol otherwise required under

"paragraph (g}(7){ii) of thia section excepl

that an applicant qualifying as & small
business under paragraph (g)(8) of this
section |s not required to analyze for the
poltutants listed'in Teble I of Appendix
D of this Part {the organic toxic
pollutants).

{B) All pollutants in Tahle [V of -
Appendix D of this Part {certain
conventional snd nonconventional
pollutants}. :

{iv) Each applicant must indicate
whether it knows or bas reason to
believe that any of the poliutants in
Table V of Appendix D of this Part
(certain hazardous gubstances and
asbestos) ia discharged from each
outfall. For every pollutant expecled lo
be discharged, the applicant must briefly
describe the reasons the potlutant is
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expected to be discharged, and report
any quantitative data it has for any
pollutant,

(v) Each applicant must report
qualitative data, generated using a-
screening procedure not calibrated with
analytical standards, for 2,3,7,8.
tetrachloredibenzo-p-dioxin (TCDD) if
it

{A) Uses or manufactures 2,4,5-
trichlorephencxy acetic acid (24.5.-T); 2-
{2.4.5-trichlorophenoxy) propanoic acid
(Silvex, 24.5,-TP); 2-[2.4,5-
trichlorophenoxy) ethyl, 2,2-
dichloropropionate {Erbon); 0,0-
dimethyl 0-{2.4,5-trichlorophenyl)
phosphorothioate (Ronnel}; 2,4 5.
trichlorophencl (TCP); or
hexachlorophene (HCP); or

(B) Knows or has reason 1o believe
that TCDD is or may be present in an
effluent, -

(8) Small business exemption. An
applicant which qualifies as o small
busineas under ons of the following
criteria is exempt from the requirements
in paragraphs (g)(7){ii)(A) or ()(7){iii){A)
of thig section to submit quantitative
data for the pollutants listed in Tabie II
of Appendix D of this Part (the arganic
toxic pollutants):

{i) For coal mines, i probable total
annuval production of less than 100,000
tons per year.

(i} For all other applicanis, gross total
annual sales averaging less than
$100,000 per yesr {in second quarier
1880 dollars).

{9) Used or manufaciured toxics, A
listing of any toxic pollutant which the
applicant does or expects that it will
during the next 5 years use or
manvfacture as an intermediate or final
product or byproduct.

(10) Patential discharges. A
dencription of the expected levels of and
the reasons for any discharges of
pollutants which the applicant knows or
has reasen to believe will exceed two
times the values reported in paragraph
(8)(7) of this section over the next 5
years,

{11) Bielogical toxicity tests. An
identification of any biclogical toxicity
tests which the applicant knows or has
reason to believe have been made
within the last 3 years on any of the
applicant’s discharges or on n receiving

water in relation to a discharge.
" {12) Contract analyses. If a contract
laboratory or consulting firm performed
any of the analyses required by
puragraph (g]{?) of this section, the
identity of each laboratory or firm and
the analyses performéd.

{13) Additional information. In
- addition to the informalion reported an
the application form, applicants shall
provide to the Director, at his or her

request, such other information as the
Director may reasonably require to
assess the discharges of the facility and
to determine whether to issue an NPDES
permit. The additional information may
include additional quantitative data and
bioaseays to assess the relative toxicity
of discharges to aqustic life and
requirements to determine the cause of
the toxicity, ’

(h) Application requirements for new
and existing concentrated animal
feeding operations and aquatic animal
production facilities. New and existing
congenlrated animal feeding operations
(defined in § 122.23) and concentrated
aqualic animal production facilities
(defined in § 122.24) shall provide the
following information to the Director,
using the application form provided by
the Director:

(1) For concentrated animal feeding
operations:

(i} The type and number of animaleg in
open confinemerit and housed under
roof.

(i) The number of acres used for
confinement feeding.

(lii) The design basis for the runoff
diversion and control system, if ane
exisls, including the number of acres of
contributing drainage, the slorage
capacity, and the design safety factor.

(2) For concentrated aguatic animal
production facilities: :

{i) The maximum daily and average
monthly flow from each outfall.

{ii) The number of ponds, raceways,
&nd similer structures.

(iii) The name of the raceiving water
and the source of intake waler,

(iv) For each species of aquatic
animals, the total yearly and maximum
harvestable weight.

(v) The calendar month of maximum
feeding and the total mass of food fed
during that monlth,

(i) Application requirements for new
and existing POTWs. [Reserved.]

(i} Application requirements for new
sources and new dischargers.
[Reserved.]

(k) Special provisions for applications
from new sources. (1) The owner or
operator of any facility which may be a
new source(as defined in § 122.2) and
which i located in & State without an
approved NPDES program rnust comply
with the provisions of this paragaraph.

{2)(i) Before beginning any on-site
conslruction as defined in § 122.29, the
owner or operator of any facility which
may be a new source must submit
information te the Regional
Administrator so that he or she can
determine if the facility is 8 new source,
The Regional Administrator may request
any additional informalion needed to
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delermine whether the facility is a new
source,

(ii) The Regional Administrator shgli
make an initial determination whather
the facility is a new source within 30
days of recelving all necessary
information under paragraph (k)(2}{i} of
this section, .

(3) The Regional Administralor shall
issue a public notice in accordance with
$124.10 of the new source delermination
under paragraph (k){2) of this section. If
the Regiona! Administrator has
determined that the Iacility is a new
source, the notice shall stale that the
applicant must comply with the
environmental review requirements of
40 CFR B.800 2t s¢gq.

{4) Any interested person may
challenge the Regional Administrator's
initial new source determination by
requesting an evidentiary hearing under
Subpart E of Part 124 within 30 days of
issuance of the public notice of the
initial determination. The Regional
Administrator may defer the evidenliary
hearing on the determination unj] after
& final permit decision is made, and
consolidale the hearing on the
delermination with any hearing on the
permit.

(1) Variance requests by non-POTWS,
A discharger which is not a publicly
owned treatment works (POTW) may
request a variance from otherwige
applicable effluent limitations under any
of the following statutory or regulatory
provisions within the times specified in
this paragraph:

(1) Fundamentally different factors. A
requesl for a variance based on the
presence of “fundamentally different
factore” from those on which the
effluent limitations guideline was based,
shall be made by the close of the public
comment period under § 124.10. The
request shall explain how the
requirements of § 124.13 and 40 CFR Pari
125, Subpart D have been mel.

(2) Non-conventional pollutants. A
request for a variance from the BAT
requirements for CWA section
301(b)(2)(F) pollutants (commonly called
"non-conventional” polliatants) pursuant
to section 301(c) of CWA because of the
economic capability of the owner or
operator, or pursuant to section J01(g) of
CWA because of certain environmenta]
congiderations, when.those
requircments were based on effluent
limitation guidelines, mus! be made by: |

(i) Submitting en initial request ig the
Regional Administrator, as well as to
the State Director if applicable, stating
the name of the discharger, the permit
number, the outfall number{s), the
applicable effluent guideline, and
whether the discharger is requesting a
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saction 301(c) or saction 301(g)
madification or both. Thia request must
have been filed not later than:

{A} September 25,1978, for a pollutant
which is controlied by 8 BAT effluent
limitation guideline promulgated before
December 27, 1977; or

(B} 270 days alter promulgation of an
applicable effluent limitation guideline
for guidelines promulgeted after
December 27, 1977; and

{ii) Submitting & completed request 0o
later than the glose of the public.
comment period under § 124.10
demonstrating that the requirements of
§ 124.13 and the applicable requirements
of Part 125 have been met.

(iii) Requests for variance {rom
effluent limitationa not based on effluent
Jimitation guidelines need only comply
with paragraph (1)(2)(il) of this gection
and need not be preceded by an initial
request under paragraph (1H2)(i) of this
gection. .

(3) Delay in construction of POTW.
An extension under CWA section
301(8)(2) of the statutary Jeadlines in
sectiona 301(b)(1){A) or (b}{1KC) of
CWA based on delay in completion ofa
POTW inte which the source is to
discharge must have been requested on
ar before June 26, 1978, or 180 days eller
the relevant POTW requested an ’
extension under paragraph (m](2) of this
section, whichever i later, but in no
event may this date have been later than
December 25, 1978. The request shall
explain how the requirements of 40 CFR
Part 125, Subpart | have been met.

(4) Innovative technology. An
extension under CWA section 301(k]}
from tha stalutory deadline of section
301(b)(2)(A) for best available
technology based on the use of
innovalive technology may be requested
no later than the close of the public
comment period under § 124.10 for the
discharger's initia] permit requiring
compliance with section 301(b)(2)(A}).
The request shall demonstrale that the
requirements of § 124.13 gnd Part 125,
Subpart C have been met.

(5) Water guality related efftuent
limitations. A modification under
section 302({b)(2) of requirements under
section 302(a} for echieving waler
quality refated effluent limitations may
be requested no later than the close of
the public comment period under
§ 124.10 on the permit from which the
modification is acught.

(6) Thermal discharges. A variance
under CWA section 316(a} for the
thermal component of any discharge
must be filed with a timely application
for a permlt under this section, except
that if thermal effluent limitations are
established under CWA Seclion
i02(a){1) of are baged on water quality

standards the request for & variance
may be filed hy the close of the public
comment period under § 124.10. A copy
of the request as required under 40 CFR
Part 125, Subpart H, ‘'shall be sent
simultanequsly to the appropriate State
or interstate certifying agency as
required under 40 CFR Part 125. [See

§ 124.85 for special procedures for
aaction 916{a) thermal variances.)

(m) Varignce requests by POTWs. A
discharger which is a publicly owned
treatment works (POTW) may request a
variance from otherwise applicable
effluent limitations under-any of the
following statutory provisions as
specified in this paragraph:

(1) Discharges into marine waters. A
request for a modification under CWA
section 301(b) of requirements of CWA
section 301(b](1)(B) for discharges inte
marine waters must be filed in
accordance with the requirements of 40
CFR Part 125, Subpart G.

(2) Delay in construction. An
extension under CWA section 301(i)(1)
of the statutory deadlines in CWA
seclion 301{b)(1}{B} or (8)(1)(C] based on
delay in the conatruction of the W
must have been requested on or befare
June 28, 1978. :

(3) Waler guality based effluent
limitation. & modification under CWA
section 302(b)(2) of the requirements
under section 302(s) for achieving water
quality based effluent limitalions shall
be requested no later than the close of
the public comment period under
§ 124.10 on the permit from which the
maodification is sought.

[n) Expedited varionce procedures
ond time extensions: (1)
Notwithstanding the time requirements
in paragraphs (1) and (m} of this section,
the Director may notify a permit
applicant before a draft permil is issuad
under § 124.6 that the draft permit will
likely cantain limitations which are
eligible for variances. In the notice the
Direclor may require the applicant as a
condition of consideration of any
potential variance request to submit e
request explaining how the requirements
of 40 CFR Part 125 applicable to the
variance have been met and may
require its submisston withirv a specified
reasonable time after receipt of the
notice. The notice may be sent before
the permit application bas been
submitled, The dralt or final permit may
contain the alternative limitations which
may become effective upon final grant
of the variance. )

(2) A discharger who cannol filea.
complete request required under
paragraph (1)(2){ii} or (N(2}(iii) of this
pection may requsst en extensian. The
extension may be granted or denied at
the discretion of the Director.

Extensions shall be 'no more than 6
months in duretion:

(o} Recordkesping. Applicanta shall
keep records of all data used to
complete permit applications and any
supplemental information submitted
under this section [or a period of at least
3 years from the date the application is
signed. :

{Note 1.—At 46 FR 2046, Jan. 8, 1981, the
Environmental Protection Agency suspended
until furiher notice § 122.21(g}{7)(ii)(A} and
the corresponding pertiona of ltem V-C of the
NPDES application Form 2c as they apply to
coa} mines. This revision continues that
suspension.) ‘

[Note Z—At 48 FR 22585, Apr. 20. 1981, the
Environmental Protection Agency suspended
until furlher notice § 122.21(g)(7){ii}{A} and
tha corresponding portions of Item V-C of the
NPDES application Form 2c as they apply to:

1, Testing and reporting for all four organic
fractions in the Greige Milla Subcalegory of
ihe Texlile Milla industry (Subpart C—Low
waler use procassing of 40 CFR Part 410}, end
tesling and reporting for the pesticide fraction
in all other aubcategories of this industrial
category. ’

2. Testing and reporting for the volatile,
base/neutral and pesticide fractions in the
Base and Precious Metels Subcategory of the
Ore Mining and Dressing industry [Subpart B
of 40 CFR Part 440). snd testing and reparting
for all four fractiona in all other subcategories
of this industrial calegory.

3, Testing and reporting for all four GC/MS
fractions in the Porcalain Enameling industry.
This revision continues that auspension.]

[Note 3.—A1 46 FR 35080, July 1, 1981, the
Environmental Protecion Agency suspended
until further notice § 122.21{g)(71(ii)(A] and
the corresponding portions of ltem V-C of the
NPDES applicatlon Form 2c as they apply to:

1. Testing and reporting for the peaticide
fraction in the Tall il Reain Subcategory
(Subparl D) and Rosin-Based Derivatives
Subcategory (Subpart F] of the Gum and
Whood Chemicals industry (50 CFR Part 454),
and teating and raporting for the pesticide
and bage-neutrel fractions in all ather
subcategories of this Industrial calegory.

2 Testing and reporting for the pesticide
fraction in the Leather Tenning und Finishing,
Pain! and Ink Formulation, and Photographic
Supplies industrial categories.

3. Tesling and reporling for the acid, bese/
neutral and pesticide fractions in the
Petroleum Refining industrial category.

4, Teating and reporting for the pesticide
fraction in the Papergrade Sulfite
subcategories (Subparta } and U} of the Pulp
and Paper industry (40 CFR Parl 430); testing
and reporting for the hase/neutral and
pesticide Fractions in the following
subcategories: Deink [Subpart QJ, Dissolving
Kraft (Subpart P}, and Paperboard {rom
Waste Paper [Subpart E): testing and
reporting for the volatile, bese/neutral and -
pesticide fractions in the following
subcategorias: BCT Bleached Kraft {Subpart
H), Semi-Chemical {Subparts B and C}, and
Nonintegrated-Fine Papers (Subpart R, and
testing and reporting for the acid. base/

HeinOnline -- 48 Fed. Reg. 14162 1983

A



-

Foderal Register / Vol. 48, No. 64 / Friday, Aprii 1, 1983 / Rules and Regulations

14163

neutral, and pesticide fractions in the
following subcategories: Fine Bleached Kraft
(Subpart I}, Dissalving Sulfite Pulp {Subpart
K}, Groundwaod-Fine Papers [Subpart O},
Market Bleached Kralt (Subpart G), Tissue
from Wastepaper (Subpart T), and
Nenintegrated-Tissus Papers (Subpart S).

5. Tesling and reporting for the base/
neutral fraction in the Once-Through Cooling
Water, Fly Ash and Boltom Ash Transport
Water process wastestreams of the Steam
Electric Fower Plant industrial category.

This revision continues that suspensian.)
[Note 4.—At 46 FR 36703, July 15, 1881, the

Environmental Protection Agency suspsnded

until further notice portions of §122.21(d)(z},
a8 set forth bejow:

1. Footnote (2] 1o the teble in §122.23(d)(2).

2. In foolnota (3] Lo the table in 40 CFR
§122.21(d)(2), the portion which restricts the
Director's authority 1o extend the application
deadline’no later than the permil expiration
date as that restriction applies to the
submission of data required by §122.21(d) (7).
{8). and (10), Thus, during the suspension,
footnote (3} effectively reads as follows:

3, The Director may graat parmission to
submit an application’laler than this date but
{except for Information required by
paragraph (d} (?). (9). and (10) of this section)
ne later than the expiration dale of the
permit,

This revision continues that suspension.)

§ 12222 Signatories to permit applications

and reports (applicable to State programs, -

see § 123.25). .

(a) Applications. All permit
applications shal be signed as follows:
(1) For a corporation: by a principa)
executive officer of at least the level of.

vice-president;

(2) For a partnership or sole
proprietorship: by a general partner or
the praoprietor, respectively; or

(3) For a municipality, State, Federal,

" or other public agency: by either a

principal executive officer or ranking -
elected official, .

{b) Reports. All reports required by
permits and other information requested
by the Director shall be signed by a
person described in paragraph (a) of this
section, or by a duly authorized
representative of that person. A person °
is a duly authorized representative only
ifs

{1} The authorization is made in
writing by a person described in
paragraph (&) of this section;

(2) The authorization specifies either
an individual or a position having
responsibility for the overall operation
of the regulated facility or activity, such
as the position of plant manager,
operator of & well or 8 well field,
Buperintendent, or position of equivalent

* responsibility. (A duly authorized

representative may thus be either a
named individual or any individual
occupying a named position.) and

(3) The writlen authorization is
subimilled to the Director.

{c) Changes to outhorization. It an
authorizalion under paragraph [b) of this
section s no longer accurate because a
different individual or position has
responsibility for the overall operation
of the facility, a new suthorization
satisfying the requirements of paragraph
(b} of this section must ba submitted to
the Director prior to or together with any
reports, information, or applications to
be signed by an authorized
representalive,

{d) Certification. Any person signing a
document under paragraph (2} or {b) of
thia seclion shall make the following
certification:

“I certify under penalty of law that | have
perscnally examined and am famitiar with
the information submitted in this document
and all allachments and that, based on my
inquiry of those individuals immediately
responsible for obtaining the informalion, ]
believe that the information is true, accurate,
end complete. 1 am aware that there are .
significant penalties for submitting false
information, including the possibility of fine
and imprisonment.”

§122.23 Concentrated animal feeding
opsrations (appilcable to State NPDES
programs, see § 123.25). .

(a) Permit requirement. Concentrated
animal feeding operations are point
sources subject to the NPDES permit
program.

{b} Definitians. {1) "Animal feeding
operalion” means a lot or facility (other
than an aquatic animal production
facility) where the following conditions
are met: .

{i} Animals {other than aquatic
animals} have been, are, or will be

" stabled or confined and fed or

maintained for a total of 45 days or more
in any 12-month period, and

{ii) Crops. vegetation forage.growth, or
post-harvest residues are not suslained
in the normal growing season over an
portion of the lot or facility.

(2) Two or more animat feeding
operations under common ownership
are considered, for the purposes of these
regulations, to be a single antmal
feeding opetation if they adjoin each
octher or if they use a common area or
system for the diaposal of wastes.

(3) “Concentrated animal feeding
operation” means an "animal feeding
operalion” which meets the criteria in
Appendix B of this Part, or which the
Director designates under paragraph (c)
of thig section.

(¢} Case-by-casy designation of
concentrated animal feeding operations.
(1) The Director may designate any -
anima] feeding operation as a i
concentrated animal {eeding operation
upon determining that it is a significant
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contributor. of pollution to the waters of

the United States. In making this

designation the Director shall congider

the following factors: :
(i) The size of the animal feeding

. operalion and the emount of wastes

reaching waters of the United States;

(it} The location of the animal feeding
operation relative lo waters of the
United States;

(lil) The means of conveyance of
animal wastes and process waste
walers into walers of the United States;

(iv} The slope, vegetation, rsinfall, and
other factors affecting the likelihood or
frequency of discharge of animal wastes
and process waste waters into waters of
the Uniied States; and

(v} Other relevant factors,

(2) No animal feeding eperation with
less than the numbers of animals sat
forth in Appendix B of this Part shall be
designated as a concentrated animal
feeding operation unless: :

{i) Pollutants are discharged into
waters of the United States through a
menmade ditch, flushing system, or
other similar manmade device; or

(ii) Pollutants are discharged directly
into waters of the United Siates which
originate outside of the facility and paes
over, across, or through the facility or
otherwise come into direct contact with
the animals confined in the operation.

(3) A permit application shall not be

" required from a concentrated animal

feeding operation designated under this
paragraph until the Director has
conducted an on-site ingpection of the
operation and determined that the
operation should and cauld be regulated
under the permit program.

§122.24 Concentrated aquatic animal
production facilities (applicable to State
NPDES programa, see § 123.25).

{a} Permit requirement. Concentrated
aquatic animal production facilities, as
defined in Lhis section, are point sources
subject to the NPDES permit program.

{b) Defintion, “Concentrated aquatic
animal production facility” means a

“hatchery, fish farm, or other facility

which meets the criteria in Appendix C
of this Part, or which the Director
designates under paragraph {c) of this
seclion.

{c} Case-by-case designation of
concentrated aquatic animal production
facilities. (1) The Director may
designale any warm or cold water
aquatic animal produclion facility as a
concentrated aquatic animal production
facility upon determining that it is e
significan! contributor of pollution to
waters of the Urited States. In making
this designation the Director shall .
congider the following factors:
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[ lm The location and quality of the
' _teceiving waters of the United States;

(i) The holding, feeding, and
production capacities of the facility;

_ (1i{) The guantity and nature of the
pollulants reaching waters of the United
States; and

{iv) Other relevant factors.

(2) A permit spplication shall nol be
required from a concentrated squatic
animal production facility designated
under this paragraph until the Director
has conducted on-site inspection of the
facility and has determined that the
facitity should and could be regulated
under the permit program.

§122.25 Aquaculiure projects (applicable
1o State NPOES programs, ses § 123.25).

(2) Permit requirement. Discharges
into aquaculture projects, as defined in
this saction, are subject to the NPDES
permit program through section 318 of
CWA, and in accordance with 40 CFR
Part 125, Subpart B.

(b) Definitions. (1) *Aquaculture
project” means 8 defined managed
water area which uses discharges of
pollutants into that designaied ares for
the maintenance or production of*
harvestable freshwaler, estuarine, or .

- marine plants or animals.

(2) "Designated project srea” means
the portions of the waters of the United
“yates within which the permittee or

rmit applicant plans to confine the
cultivated species, using a method or -
plan or operation (including, but not
Jimited to, physical confinement} which,
on the basis of reliable scientilic
evidence, is expected to ensure that
specific individual organisms comprising
an aquaculture crop will enjoy increased
growth attributable to the discharge of
pollulants, end be harvested within 8
defined geographic area.

§122.26 Separats storm sewers
(applicable to State NPDES programs, se¢
§ 123.26).

{a) Permit requirement. Separate
storm sewers, as defined in this seclion
are point sources subject to the NPDES

permit program. Separate storm sewers

may be permitted either individually or
under B general permit (See § 122.28).
An NPDES permil for discharges into
walers of the United States from &
separate atorm sewer covers all
convenyances which are a par! of that
separate storm sewer system, even
though there may be several owners or
operators of these conveyances.
However, discharges inlo separate
storm sewers from point sources which
are not part of the separate slorm sewer
systems may also require a permit.

(b) Definition. (1) “Separale storm

)wer" me&ns & conveyance Or system

of conveyances {including pipes,
conduits, ditches, and channels)
primarily used for collecting and
conveying storm water runoff and which
is elther:

{i} Located in an urbanized area as
designated by the Buresau of the Census
according to the criteris in 30 FR 15202
{Maoy 1, 1974); or .

{ii) Not located in an urbanized area
but designated under paragraph (c} of
this section. S

{2) Except as provided in paragraph
(1))(3) of thia seclion, a conveyance or
system of conveyances operaled
primarily for the purpose of collecting
and conveying starm water runoff which
is not located In an urbanized area and
has not been designated by the Director
under paragraph (c) of this section is not
considered a point source and is not
subject to the provisions of this section.

{3) Conveyences which discharge
process wastewater or slorm waler
runoff contaminated by contact with
wastes, raw materials, or pollutant-
centaminated aoil, from lands or
facilities used for industrial or
commercial activities, into waters of the
United States or into separate storm
gewsrg &ro point sources that must
oblain NPDES permits but are not
separate storm sewers.

(4) Whether a aystem of conveyances

-is or Is not a separate storm sewer for

purpoges of this gection shall have no
bearing on whether the system is
eligible for funding under Title II of
CWA,; see 40 CFR 35.925-21.

(¢} Casa-by-case designation of
separate storm sewers. The Director
may dagignate a ¢lorm sewer not
Jocated in an urbanized area as a
separate storm sewer. This designation
may be made 1o the extent allowed or
required by EPA promulgated effluent
guidelines for point sources in the
separale slorm sewer category: or when:

(1) A Water Quality Management plan
under section 208 of CWA which
containg requirements applicable to
such point sources is approved; or

(2) The Director determines that a
storm sewar is a significant &ontributor
of pollution to the waters of the United
Stales. In making this determination the
Director shall consider the following
factors:

(i} The location of the discharge with
respect io walers of the United States;

{ii) The size of the discharge:

(iii) The quantity and nature of the
pollutants reaching waters of the United
States; and

(iv}) Other relevant factors.
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§122.27 Shvicultura) activities (applicable

" to State NPDES programs, see § 123.25).

(a) Pérmit requirement. Silvicultural
painlt sources, as defined in this section,
as point sources subject to the NPDES
permit progran.

{b) Definitions. (1) "Silvicultural point
source” means any discemnible, confined
and discrete conveyance related to rock
crushing, grevel washing, log sorting, or
log storage facllities which are operated
in connection'with silvicultural .
activities and from which pollutants are
discharged into waters of the United
States. The term does not include non-
point source silvicultural activities such
BS pursery operations, site preparation,
reforesiation end subseguent cultural
treatment, thinning, prescribed burning,
pest and fire control, hervesling
operstions, surface drainage, or road
construction and maintenance from
which theré ia natural runoff. However,
some of theae activities [such as stream
croasing for roads) may involve point
source discharges of dredged or fill
material which may require a CWA
section 404 permit {See 33 CFR 209.120
and Part 233). .

(2) “Rock crushing and gravel washing
facilities” means facilities which
process crushed and broken stone,
gravel, and riprap (See 40 CFR Part 436,
Subpart B, including the effluent
limilstions guldelines).

{3) “Log sorting and log storage
facilities” means facilities whose
discharges result from the holding of
“unprocessed wood. for example, logs or
roundwood with bark or after removal
of bark held in self-contained bodies of
water [mill ponds or log ponds) or stored
on land where water is applied
intenticnally on the logs (wet decking).
{See 40 CFR Part 428, Subpart I,
including the effluent limitations
guidelines).

§122.28 General permits (applicable to
State NPDES programs, see¢ § 123.25).

(a) Coverage. The Director may issue
a peneral permit in accordance with the
following:

{1) Arec. The general permit shall be
written to cover a category of discharges
described in the permit under paragraph
{a)(2) of this section, except those
covered by individual permits, withln a
geographic area. The area shall
correapond lo existing geographic or
political boundaries, such as:

(i) Designated planning areas under
sections 208 and 303 of CWA;

(ii) Sewer districts or sewer
autherities;

(iii} City. county. or State political
boundaries; .

{iv] State highway systems;
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(v) Standard metropolitan statistical
areas as defined by the Office of
Management and Budget;

(vi} Urbanized areas as designated by
the Buresu of the Census according to
criteria in 30 FR 15202 (May 1, 1974); or

(vii) Any other appropriate division or
combination of boundaries.

(2} Sources. The general permit shall
be written to regulate, within the area
deacribed in paragraph.(a){1) of this
seclion, either:

(i) Separate storm sewers; or

(ii) A category of minor point sources
other than separate siorm sewers if the
sources all:

(A) Involve the same or substantially
similar types of operations; :

(B) Discharge the same types of
wasles;

{C) Require the same effluent
limitations or operating-conditions;

(D) Require the same or similar
monitoring; and

(E) In the opinion of the Director, are
mote appropriately controlled under a
general permit than under individual

. permits.

(b) Administration. (1) In general.
General permits may be issued..
modified, revoked and reissued, or
terminated in accordance with
applicable requirements of Parl 124 or
corresponding Siate regulations. Special
procedures for issuance are found at’

§ 123.44 for States and § 124.58 for EPA.

(2) Reguiring an individual permit. {i)
The Director may require any person
authorized by & general permit to apply
for and obtain an individual NPDES
parmit. Any interested person may
petition the Director to take aclion
under this paragraph. Cases where an
individual NPDES permit may be
required include the following:

{A) The discharge(s) Is a significant
contributor of pollution as determined
by the factors set forth at § 122.26(c)(2);

(B) The discharget is not in
compliance with the conditions of the
general NPDES Eemﬂt: ]

[C} A change has occurred in the
availability of demonstrated technology
or practices for the control or abatement

- of poliutants applicable to the point

source;

(D) Effluent limitation guidelines are
promulgated for point sources covered
by the general NPDES permit;

(E} A Water Quality Management
plan containing requirements applicable
to such peint sources is approved; or

(F) The requirements of paragraph {a)
of this section are not met.

(i) For EPA issued general permits
only, the Regiopal Administrator may
require any OWner or operator
authcrized by a general permit to apply
for an individus] NPDES permit &as

provided in paragraph (b}{(2){i) of this

. section, only if the owner or operator

has been notified in writing that a
permit application is required. This
notice shall include a brief slatement of
the reasons for this decision, an
application form, & statement setting a
time for the owner or operator to file the
application, and a statement thal on the
effective date of the individua! NPDES
permit the general permit as it applies to
the individual permittee shalt

.. sulomatically terminate. The Director

may grant additional time upon request
of the applicant.

(iii) Any owner or operator authorized
by a general permit may request o he
excluded from the coverage of the
general permit by applying for an
individugl permit. The owner or
operator shall submit an application
under § 122.21, with reasons supporting
the request, to the Director no later than
90 dayas after the publication by EPA of -
the general permit in the Federal
Register or the publication by a State in
accordance with applicable State law.
The request shall be processed under

-Part 124 or applicable State procedures.

The request shall be granted by issuing
of any individual permit if the reasons
cited by the owner or operator are
adequate to suppart the request,

{(iv) When an individual NPDES
permit is issued to an owner or operalor
otherwise subject to a general NPDES
permit, the applicability of the general
permit to the individual NPDES

" permittee is automatically terminated on

the effective date of the individual
permit.

{v} A source excluded from a general
permit solely because it elready haa an
individual permit may reguest that the
individual permit be revoked, and that it
be covered by the general permit. Upon
revocation of the individual permit, the
general permit shall apply to the source.

§ 122,29 MNew sources and new
dischargers.
_(a) Definitions.

(1) "New source” and “new
discharger” are defined in § 122.2. [See
Note 2.]

{2) "Source" means any building,

. structure, facility, or installation from

which there is or may be a discharge of
pollutants. )

{3) "Existing source"” means any
source which is not a new source or &
new discharger.

{4) "Site" is defined in § 122.2;

{5) “Facilities or equipment” means
buildings, structures, process or
produchion equipment or machinery
which formn a permaneni part of the new
source and which will be used in its
operation, if these facilities or’
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equipment are of such value as to
represent a substantial commitment to
construct. 1t excludes facilities or
equipment used in connection with
feasibility, engineering, and design
studies regarding the source or water
pollution treatment for the source.

(b) Criteria for new source
détermination. (1) The following
construction activities result in a new
HOurce: ,

(i} Construction of a source on A site
at which no other source is located, or
{ii) Construction on a sile at which
another source is located of a building,

. structure, facllity; or ingtallation from

which there is or may be a discharge of
pollutants if: .

(A) the pracess or production
equipment that causes the discharge of
pollutants from the existing source is
totally replaced by this construction, or

(B) the construction results in a
change in the nature or quantity of
pollutants discharged,

{2) Construction on a site at which an
exisling source is located results in a
modification subject to § 122.15 rather
than a new source if the conatruction
does not create a new building,
structure, facility, or installation from
which there is or may be & discharge of
pollutanis but otherwise alters, replaces,
or adds to existing process or
production equipment.

{3} Construttion of a new source ag
defined as § 122.3 has commenced if the
owner or operator has: {i) Begun, or
caused to begin as part a continuous on-
site consiruction program:

(A) Any placement, assembly, or
installetion of facilities or equipment; or

(B) Significant site preparation work

."including clearing, excavation, or

removal of existing buildings, structures,
of facilities which is necessary for the

. placement, assembly, or ingtallation of

new source facilities or equipment; or

(ii) Entered a binding contractual )
obligation for the purchase of facilities
or equipment which are intended to be
used on its operation within a
reasonable time. Options to purchase or
contracts which can be lerminated or
modified without substantial loss, and
contracts for feasibility, engineering,
and design studies do not conatitute a
contractual obligation under the
paragraph. [See Note 1 of this section.)

(c) Requirement for an Environmental
Impact Statement. {1) The issuance of an
NPDES permit te new source:

(i) By EPA may be a major Federal
action significantly affecting the quality

‘of the human environment within the

meaning of the Natlonal Environmental
Policy Act of 1969 (NEPA), 33 US.C.
4321 et seq. and is subject to the
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nvironmental review provisions of with construction al its own risk, and applicable requirements of CWA
A as sel out in 40 CFR Part 8, that such construction pclivitles immediately upon the axpiration of the

Y
i
e

Subpart F. EPA will determine whether
an Environments] Impact Statement
(EIS) is required under § 122.21(k)
(specia) provisiona for applications from
new sources} and 40 CFR Part 8, Subpart

F;

. (i) By an NPDES approved State I8
not a Federal action end therefore does
not require EPA to canduct an
environmental review.

{2) An EIS prepared under this
paragraph shall Include a
recommendstion either to issue of deny
the permit.

(i) If the recommendation is to deny
the permit, the final EIS shall contain
the reasons for the recommendation and
list those measures, if any, which the
applicant could take to cauvse the
recommendation to be changed;

(i} If the recommendation is to-jssue
the permil, the final EIS shall
recommend the actions, if any, which

_the permittee should take to prevent or
minimize any adverse environmental
impacis;

(3) The Regional Administrator shall
{ssue, condition, or deny the new source
NPDES permit following a complete
evaluation of sny significant beneficial
and adverse environmental impacts and
a review of the recommendations
jontained in the EIS or finding of no

ignificant impact, ’

(4)(i) No on-site constructlon of & new
source for which an EIS ls required shall
commence before flnol Agency action in
issuing a final permil {ncorporating
appropriate EIS-related requirements, or
before execution by the applicant of a
legally binding written agreement which
requires compliance with all such
requirements, unless guch canstruction
is determined by the Regional
Administrator not to cause significant or
irreversible adverse environmental
impact, The provisions of any agreement
entered into under this paragraph shall
be incorporated aa coditions of the
NPDES permit when it Is issued.

(1i} No on-site construction of a new
source for which an EIS is not required
shall commence until 30 days after
issuance of a finding of na significant
impact, unless the consiruction is
determined by the Regicnal
Administrator not to cause significant or

-irreversible adverse environmentsl

* impacts.

(5) The permit spplicant must notify
the Regional Administrator of any on-
sile construction which begins before
the times specified in paragrah {c)(4) of
{his section. If on-site construction
begina in violation of thie paragraph, the
Regional Administratar shall advise the

wner or operator that it is proceeding

constitute grounds for deniel of a permit.
The Reglonal Adminisirator may seek 8
court.order 1o enjoin gonsgtruction in
violation of thie paragraph.

(d) Effect of compliance with new
source performance stondards. (The
provisions of thie paragraph do not
apply to exlsting sourcea which modify
their pollution control facilities ar
construct new pollution contro} facllities
and achieve performence standards, bul
which are nelther new gourcs or Rew
dischargers or otherwise do not meet the
requirements of this paragraph.)

(1) Except &3 provided In paragraph
(d){2) of this section, any NEW .
discharger, the construction of which
commenced after October 18, 1972, or
new source which meets the applicable
promulgated new source performance
standards before the commencement of
discharge. may not be subject to any
more stringent new source performance
standards or to any more ptringent
technology-based gtandards under
sechion 301(b)(2) of CWA for the soonest
ending of the following periods:

(i) Ten years from the date that
construction is completed;

(if} Ten years from the date the source
begine to discharge process o other
nanconstruction related waslewater; or

(1) The period of depreciation or
amortization of the facility for the
purposes of section 167 or 169 (or both)
of the Internal Revenue Code of 1954,

{2] The protection from more stringent
standards of performance alforded by
paragreph {d)(1) of this section does nol
apply to:

(i) Addilional or more stringent permit
conditions which are not technology
based; for examp!e, conditions basedwn
waler quality standards, or toxic '
effluent standards or prohibitions under

_section 307(a) of CWA; or @

(ii} Additional permit conditions in
accordance with § 125.3 controlling
toxic pollutants or hazardous )
substances which are not controlled by
new source performance standards. This
includes permit conditions controlling
pollutants other than those identified as
toxic pollutants or hazardous
substances when cantrol of these
pollutants has been apecifically
identified as the method to control the
toxic pollutants or hazardous
substances.

(3) When an NPDES permit issued to a
gource with a “protection period” under
paragraph (d)(1) of this section will
expire on or after the expiration of the
protection period, that permit shall
require the owner or operalor of the
source to comply with the requirements
of section 301 and any other then
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protection period. No additional period
for achieving compliance with these
requirements may be allowed except
when necessary to achieve compliance
with requirements promulgated less
than 3 years before the expiration of the
protection period.

(4) The owner or operalor of a new .
source, a new discharger which '
commenced discharge after August 13,
1679, or & recommencing discharger
shall install and have in operating
condition, and shall "start-up” all
-poliution control equipment required to
meet the conditions of its permits before

- beginning to discharge. Within the

shortest feasible time [not to exceed 80
days), the owner or operator must meet
all permit conditions.

(5) After the effective date of new
gource performance standards, it shall
ba unlawful for any owner or operator
of any new source to operate the source
in violation of those standards
spplicable to the source.

|Note 1.—§ 122.29. paragraphs (b)(1) and
(2) were suspended untll further noliceal 45

‘FR 59318, Sept. 9, 1980.]

[Note 2.—Al 45 FR 66391, Oct. 15, 1080,
effective Oct. 15, 1880, the Environmental
Proteciion Agency suspended until further
nolce the NPOES “new discharger”
definition as it applies 1o offshore mobile
drilling rigs operating in offshore areas
adjacent 1o the Gulf Coast, Atlantic Coant,
California and Alasks, except for the Flower

_ Garden erga In the Gulf of Mexico and other

areas ldentified as environmenlally sensltive
by the Bureau of Land Management.]

Subpart C—Permil Conditions

§122.41 Conditions applicable to all
permits (spplicable to State programs, seo

. §123:25)

The following conditions apply lo all
NPDES permits. Additional conditions
applicable to NPDES permils are in
§ 122.42. All conditions applicable to’

" NPDES permits shall be incorporated

into the permits either expressly or by
relerence. If incorporated by reference,
a specific citation 1o these regulations
(or the corresponding approved State
regulations) musi be given in the permit.

{a} Duty to comply. The permitiee
must comply with all conditions of this
permit. Any permit noncompliance
constitutes a violation of the Clean
Water Act and is grounds for
enforcement action; for permit
termination, revocetion and reissuance,
or modification; or denial of a parmit
renewa) application. .

(1) The permittee shall comply with
effluent standards or prohibitions
established under section 307(a) of the

1983
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Clean Watar Act for toxic pollutants
within the time provided in the
regulations that establish these
standards or prohibitions, even if the
permit has not yet been modified to
incorporate the requirement.

(2) The Clean Water Act provides that
any peraon who violales a permit
condition implementing sections 301,
302, 308, 307, 308, 318 or 405 of the Clean
Water Act ig subject to a civil penally
not to exceed $100,000 per day of such
violation. Any person who willfully or
negligently violates permit conditions
implementing sectiona 301, 302, 306, 307
or 308 of the Act is subject to & fine of
not leas than $2,500 nor more than
$25,000 per day of violation, or by .
imprisonment for not more than 1 year,
or both, .

(b) Duty to reapply. If the permiitee
wishes to continue an activity regulated
by this permit afler the expiration dale
of this permit, the parmittee must apply
for and obtain a new permit,

{c} Duty to halt or reduce activity. It
shall not be a defense for a permittee in
an enforcement action thet it would
have besn necessary to hslt or reduce
the permitted activity in order to
maintein compllance with the conditions
of this permit. Upon reduction, loas, or
failure of the trestment facility, the
permitiee shall, to the extent necessary
to maintain compliance with its permit,
control production or all discharges or
both until the facility is restored or an
alternative method of treatment iy
provided. This requirement applies, for
example, when the primery source of
power of the treatment facility fails or is
reduced or lost. .

- {d) Duty to mitigate, The permittee
shall take all reasonable steps to
minimijze or correct any adverse impact

" on the environmenl regulting from
noncompliance with this permit.

{e) Proper operation and maintenance.
The permittee shall &t ail times properly’
operate and maintain all faciliies and
syslems of treatment and control [and
related appurtenances) which are
installed or uaed by the permittee to
achieve compliance with the conditions
of this permit. Proper operstion and
maintenance includes effeclive
performance, adequate funding,
adequate operator staffing and training,
&nd adequate laboratory and process
controls, including eppropriate quality
assurance procedures. This provision

" requires the operation of back-up or
auxiliary facilities or similar systems
anly when necesssary to achieve
compliance with the conditions of the
permit.

(f) Permit actions. This permit may be
modified, revoked and reissued, or
terminated for cause, The filing of a

request by the permittae for a permit
modification, revecation and reissuance,
ar termination, or a notification of
planned changes or anticipated
noncompliance does not stay any permit
condition. .

{8} Praperty rights. This permil does
hot convey uny property righta of any
sorl, or any exclusive privilege.

{b} Duty to provide information. The
permittea shall furnish to the Director,
within a reasonable time, any
information which the Director may
request to determine whether cause
exisls for modifying, revoking and
reigsuing, or lerminating this permit or
to determine complience with this
permil. The permittee shall also furnish
lo the Director upon request, coples of
records required to be kept by this
permit. :

(3} Inspection and entry-The permiltee
shall allow the Director, or an
authorized representative, upon the
presentation of credentials and other
documents ag may be required by law,
to:

-(1) Enter upen the permitice’s
premises where a regulated facility or
activity is localed or conducted, or
where records must be kept under the
conditions of this permit; )

{2) Have access to and copy, at
reasonable times, any records thet must
be kept under the conditions of this
permit; . .

(3) Inspect at reasonable times any
facilities, equipment (including
monitoring and control equipment),
practices, or operations regulated or
required under this permit; and

(4) Ssmple or monitor at reagonable
times, for the purposes of assuring
permit compliance or as otherwise
authorized by the Clean Water Act, any
substances or parameters at any
location.

(i) Monitoring and records. (1}

‘Samples and measurements taken for

the purpose of monitoring shall be

“representalive of the monitored activity.

(2) The parmittee shall retain records
of all monitoring information, including
all calibration and maintensnce records
and al! original strip chart recordings for
continuous monitoring instrumenlation,
copies of all reports required by this
permit, and records of all data used to
complete the application for this permit,
for a period of at least 3 years from the.
date of the sample, measurement, report
or application. This period may be
extended by request of the Direclor at
any lime. .

{3) Records of monitoring information
shall include: .

(i) The date, exact place, and time of
sampling or measurements;
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(ii) The individual{s) who performed
the sampling or measurements:

(iii) The date(s) analyses were
performed;

{iv]) The individual{s) who performed
the analyses; :

(v) The analytical techniques or
methods used; and

(vi} The results of such analyses.

(4) Monitoring must be conducted
accerding to test procedures approved
under 40 CFR Part 136, unlass other test
procedures have been specified in this
permit, :

(5) The Claan Water Act provides that
any person who falaifies, tampers with,
or knowingly renders inaccurate any
monitoring device or method required to
be maintained under this permit shall,
upon conviction, be punished by a fine
of not'mare than $10,000 pet violation, or
by imprisenment for not more than 8

- montha per violation, or by both,

(k) Signatory requirement. (1) All ]
applications, reparts, or information
submitted to the Director shall be signed
and certified. (See § 122.22)

(2) The CWA provides that any
person who knowingly inakes any false

Sstatement, representation, or

certification in any record or other
document submitted or required to be
maintained under this permit, including
monltoring reports or reports of
compliance or non-compliance shall,
upon conviction, be punished by a fine
of not mare than $10,000 per violation, or
by imprisonment for not mare than 8
months per violation, or by both.

(1) Reporting requirements. (1)
Planned changes. The permitiee shall
give notice to the Director a9 soon as
possible of any planned physical

. alterations or additions to the permitted
. facility,

(2) Anticipated noncompliance, The
permitiae shall give advance notice 1o
the Director of any planned changes in
the permitted facility or activity which
may result in noncompliance with
permit requirementa.

(3) Tronsfers. This permit is not

- transferable 1o any person except alter

notice to the Director. The Director may
require modification or revocation and
reissuance of the permit to change the
name of the permitiee and incorporate
such other requirements as may be
necessary under the Clean Water Act.
(See § 122.61; in some casges,
modificalion or revocation and
reissuance is mandatory.)

(4) Monitoring reports. Maonitoring
resulis shall ba reported at the intervals
specified elsewhere in this permit.

(1) Monitoring results must be reported
on a Discharge Monitoring Report
(DMR).
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(ii) If the permittee monitors any
pollatant more frequently then required
by the permit, using test procedures
approved under 40 CFR 138 or as
specified in the permit, the results of this
maniloring shall be included in the
calculation and reporting of the data
submilted in the DMR,

{iii) Calculations Yor all limitations
which require averaging of
measurements shall utilize an arithmetic
mean unless otherwise specified by the
Director in the parmit.

(6). Compliance schedules. Reporis of
compliance or noncompliance with, or
any progress reports on, interim and
final requirements contained in any
compliance schedule of this permit shall
‘be submitied no later than 14 days
following each schedule date.

(B) Twenty-four hour reporting. (i} The
permittee shall report any
noncompliance which may endanger
health or the enviranment. Any
information shall be provided orally
within 24 hours from the lime the
permittee becames aware of the
circumstances. A written submission
ghall also be provided within 5 days of

_ the time the permiltee becomes aware of

the circumstances. The written
gubmisaion shall contain a deacription
of the noncomplience and its cauae; the
period of noncompliance, including
exact dates and times, and'if the
noncompliance has not been corrected,
the anticipated lime it is expected to
continue: and sieps taken or planned 10
reduce, eliminate, and prevent
reoccurrence of the noncompliance,

(ii) The following shall be included as
information which must be reported
within 24 hours under this paragraph.

(A) Any unanticipated bypase which
exceeds any effluent limitation in the
permit. {See § 122.41{g).

(B) Any upset which exceeds any
effluent limitation in the permit.

- (C) Viclation of 8 maximum daily
discharge limitation for any of the
pollutants listed by the Director in the
permit 1o be reported within 24 hours.
(See § 122.44(g).)

{ili} The Director may waive the
written report on & case-by-case basis
for reports under paragraph (1){B}(it} of
this section if the oral report has been
received within 24 hours.

{7) Other noncempliance. The
permittee shall report all instances of
noncompliance not reported under
paragraphe (1) (4). {5), and {8) of this
gection, at the time monitoring reports
are sumbitted. The reports shall contain
the information listed in paragraph ()8}
of this section. :

(m} Bypass. {1} Definitions. (i)
“Bypass” means the intentional

diversion of wasle streams from any
portion of a treatment facility.

{ii} "Severe property damage” means
substantial physicel damage lo property,
damage to the treatment facililies which
causes them to become inopereble, or
substantia} and permanent loss of
natural resources which can reasonably
be expected to occur in the sbsence of a
bypass. Severe property damage does |
not mean economic loss ceused by
delays in production.

{2) Bypass noi exceeding limitations.
The permittee may allow any bypass {0

" pecur which dees not cause effluent

limitations to be exceeded, but only if it
also is.for essential maintenance to
assure efficient operation. These
bypasses are not subject to the
provisions of paragraphs {m)(3) and
(m){4) of this section.

(3) Notice. (i) Anticipated bypass. If
the permittce knows in advance of the
need for a bypass, it shall submit prior
notice, il possiblc at least ten days
before the date of the bypass.

(ii) Unanric:'iwred bypass. The
permittee shall submit notice of-an
unanticipated bypass as required in
parogreph {1)(6) of this section [24-hour
nolice). .

(4) Prohibition of bypass. (i) Bypass i8
prohibited, and the Director may take
enforcement action againal a permillee
for bypass, unless:

(A) Bypass was unavoidable to
prevent loss of life, personal injury, or
scvere groperly damage:

(D) There were no feasible
alternatives to the bypass, such as the
use of auxiliary treatment [acilities,
retention of unireated wasles, or
maintenance during normal periods of
equipment downtime. This condition is

not setisfied if the permittee could have -
. installed adequate backup equipment to

prevent a bypass which occurred during
normal periods of equipment downtime
or preventive maintenance; and

(C) The permittee submitted notices
oo required under paragraph {m)(3} of
this section.

(il) The Director may approve an
anticipated bypase, after considering ils
adverse effects, if the Director
determines that it will meet the three
conditions listed above in paragraph
{(m){4)(i) of this gection,

(n) Upset {1) Definition. "Upset”
means an exceplional Incident in which
there is unintentional and temporary
noncompliance with technology based
permit effluent limitations because of
factors beyond the reasonsble control of
the permittee. An upset does not include
noncompliance to the extent caused by
operalional error, improperly designed
treatment facilities, inadequate
treatment facilities, lack of preventive

s
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maintenance, or careleas or improper
operation.

{2) Effect of an upset. An upset
constitutes an affirmative defense o an
action brought for noncompliance with
such technology based permit effluent
limitations if the requirements of
paragraph (n){3) of this section are met.
No determination made during
administrative review of claims that
noncompliance was caused by upset,
and before an action for nongompliance,
is final administrative action subject 1o
judicial review.

{3) Condilions necessary fora
demonstration of upset. A permiliee
who wishes to establish the affirmative
defense of upset shall demonstrate,
through properly signed, :
contemporaneous operaling logs, or
other relevant evidence thet:

(i) An upset occurred and that the
permitiee can identify the specific
cause(s) of the upset;

(il) The permilied facility was al Lhe
time being properly operated; and

{ili) The permittee aubmitted notice of
the upset as required in paragraph
(1)(8)(i1)(B) of this section (24 hour
notice).

{iv) The permittee complied with any
remedial measures required under
paragraph (d) of this section.

- (4) Burden of proof. in any
enforcement proceeding the permittee
seeking to eslablish the oceurrence of an
upset has the burden of proef.

§ 12242 Additional conditions applicable
to specitled categories of NPDES permits
{applicable to State NPDES programs, see
§ 123.25).

The following conditions, in addition
to those set forth in § 122.41, apply toall
NPDES permits within the categories
specified below:

(&) Existing manufacturing,
tommercial, mining, and sil vicultural

dischargers. tn addition to the reporting

requirementis under § 122.41(1), all
existing manufacturing, commercial,
mining, and silvicultural dischargers
mus! notlfy the Direclor as soon a3 they

. know or have reason o believe:

{1) That eny sctivity has occurred or
will ocour which would result in the
discharge of any toxic pollutant which is
not limited in the permit, {f that
discharge will exceed the highest of the

_ following “notification levels™

{i) One bundred micrograms per liter
{100 pg/1)

{ii) Two hundred micrograms pet liter
(200 pg/l) for acrolein and acrylonitrile;
five hundred micrograms per liter (500
paft} for 2,4-dinitrophenol and for 2-
methyl-4,8-dinitrophenot; and one

milligram per liter (1 mg/1) for antimony,
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(iii) Five (5) times the maximum
concentration value reported for that
pollutant in the permit application in
accordance with § 122.21 (){7) or (g)

-[10); or
(iv) The level astablished by the

Director In accordance with-§ 122.44(f).

{2) That they bave begun or expect to
begin to use or manufacture as an
intermediate or fina! product or
byproduct any toxic pollutant which
was not reported in the permit
application under § 122.21(g)(9).

{b} Publicly owned treatment works.
All POTWs must provide adequate
notice to the Director of the following:

{1) Any new introduction of pollutants
into the POTW from an indirect
discharger which would be subject to
sections 301 or 308 of CWA if it were
dirgctly discharging those pollutants;
an

(2) Any substantial change in the
volume or character of poltutants being
introduced into that POTW by a source
introducing pollutants into the POTW at
the time of issusnce of the permit,

(3} For purposes of this pacagraph,
adequate notice shall include
information on (i} the quality and
quantity of effluent introduced into the
POTW, and (i) any anticipated impact of
the change on the quantity-or quality of
effluent to be discharged from the
POTW,

§ 122.43 Establishing permit conditiona
(applicable to State programs, sce
§ 123.25).

(8) In addition to conditions required
in all permits (§§ 122.41 and 122.42), the
Director shall establish conditions, as
required on a case-by-case basis, to
Provide for and assure compliance with
all applicable requirements of CWA and
regulations. These shall include
conditions under §§ 122.48 (duralion of
permits), 122.47(a) {schedules of
complience), 12248 (monitoring), and for
EPA permits only 122.47(b} (alternates
schedule of compliance) and 122.49
{considerations under Federel law).

(b)(2) For a State issued permit, an
applicable requirement is a State
statulory or regulatory requirement
which takea effect priar to final
administrative disposition of a permil.
For a permit issued by EPA, an
applicable requirement is & statutory or
regulatory requirement (including any
interim final regulation) which takes
effect prior to the issuance of the permit
{except as provided in § 124.86(c) for
NPDES permits being processed under
Subparts E or F of Part 124). Section
124.14 (reopening of comment period)
provides a means for reopening EPA
permit proceedings at the discretion of
the Director where new requirements

.become effective during the permitting

process and are of sufficient magnitude
to make additanal proceedings
desirsble. For State and EPA
administered programs, an applicable
requirement s alsc any requirement
which takes effect prior to the
modification er revocation and .
reissuance of & permit, to the extent
allowed In § 122.62.

{2) New or rejasued permits, and to
the extent allowed under § 122.62
modified or revoked and reissued
perits, shall incorporate each of the
applicable requirements-referenced in |
§§ 12244 and 122.45.

(c) Incorporation. All permit
conditions shall be {ncorporated either
expreasly or by reference, If -
incorporated by reference, a apecific
cltation to the applicable regulations or
requirements must be given in the
permit.

§ 122.44 Estabiishing limitations,
standards, and other permit conditions
{applicabie 10 State NPDES programs, see
§123.26). -

In addition to the conditions °
established under § 122.43(a), each
NPDES permit shall include conditions
meeling the following requirements
when applicable. '

{8} Technology-based sffiuant
limitations and standards baged on
effluent limitations and standards
promulgated under section 301 of CWA
or new source performance standards
promulgated under section 306 of CWA,
on cane-by-case effluent limitations
determined under section 402(a){1) of
CWA, or on & combination of the two, In
accordance with § 125.5. For new
sources or new dischargers, these
technology based lim{tations and
standards are subject to the provisions
of § 122.26{d) {protection period).

(b) Other effiuant limitations and
standards under sections 301, 302, 303,
307, 318, and 405 of CWA. If any
applicable taxic effluent standard or
prohibition {including any schedule of
compliance specified tn such effluent
standard or prohibition) is promulgated
under seclion 307(a) of CWA for a toxic
pollutant and that standard or
prohibition is more stringent than any
limitation on the pollutant in the permit,
the Director shall inetitute proceedings
under these regulations to modify or
revoke and reissue the permit to
conform to the toxic effluent standard or
prohibition. See also § 122.41(a).

{c) Reapener clause: for any
discharger within a primary Industry
category [see Appendix A),
requirements under section 307(a)(2) of
CWA es follows: : ‘
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(1) On or before June 30, 1881: (i) If
applicable standards or limitations have
not yet been promulgated, the permit
shall include a condition stating that, if
an applicable standard or limitation is
promulgated under sections 301(b){2} (C)
and [D), 304(b)(2), and 307(a)(2) and that
effluent standard or limitation is more
stringent than any effiuent limitation in
the permit or controls a pellutani not
limited in the pesmit, the permit shall be

* promptly modified or revoked and

reissued to conform to that effluent
standard or limitation,

{ii) If applicable standards or
limitations have been promulgated or
approved, the permit shall include those
standards or limilations. (If EPA
approves existing effluent limitations or .
proves existing effluent limitations or
decidea not to develop new efftuant
limitations, it will publish a notice in the
Federal Registar that the limitations are
“approved" for the purpose of this
regulation.) :

(2) After June 30, 1981, any permit
issued shall include efiluent limitatjons
and a compliance schedule to meet the
requirements of sections 301{b){2} (A),
(C). (D}, (E) and [F) of CWA, whether or
not applicable effluent limitations :
guidelines have been promulgsted or
approved. These permits need not

_Incorporate tha clause required by

parograph {c)(1) of this section.

(3} The Directer shall promplly modify
or revoke and reissue any permit
coniaining the clause required under
paragraph (c)(1) of this section to
incorporate an applicable effluent
standard or limitation under sections
301(b)(2) (C) and (D), 304(b}(2), and
307(a}(2) which le promulgated or
approved after the permit is issued if
that effluent atandard or limitation js
mare stringent than any effluent
limitation in the permit, or controls a
pollutant not limited in the permit.

(d) Water quality standards and Stote
requirements: any requirements in
addition to or more stringent than
promulgated effluent limitations
guidelines or standards under sections
801, 304, 306, 307, 318, and 405 of CWA
necessary to:

(1) Achieve water quality standards
eslablished under section 303 of CWA:

(2} Attain or maintain a specified
waler quality through water quality
related effluent limits eatablished under
section 302 of CWA; '

(3) Conform to the conditicns of &
State certification under section 401 of
CWA which meet the requirements of
§ 124.53 when EPA {a the permit issuing
authority; however, if a Slale

-certification is stayed by a court of

competent juriediction or appropriste
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1 ) State board or agency, EPA shall include
conditions in the permit which may be

necessary io meet EPA’s obligation

under section 301(b)(1)(C) of CWA;

(4) Gonform to applicable water
quality requirements under sectlon
401({a)(2) of CWA when the discharge
affects a State other than the certifying
State;

{5) Incorporate any more stringent
limitations, treatment atandards, or
schedule of compliance requirements
.established under Federat or State law
ot regulations in accordance with
section 301(b)(1)(C) of CWA;

- [6) Bnsure consistency with the
requirements of a Water Quality
Management plan approved by EPA
under section 208{b) of CWA;

{7) Incorporate section 403(c) criteria
under Part 125, Subpart M, for ocean
discharges;

(8} Incorporate alternative effluent
limitations or standards where
warranted by “fundamentally different
factors,” under 40 CFR Part 125, Subpart

{9) Incorporate any other
requirements, conditions, or limitations
into & new source permit under the
National Environmental Policy Act 42
U.S.C. 4321 et seq. and section 511 of
CWA, when EPA Is the permit issuing
authority (see § 122.29).

) {e) Toxic poliutants: limitations
established under paragraphs {a}, (b, or
(d) of this section. to control pollutants
meeting the criteria listed in paragraph
{e){1) of this section. Limitetions will be
established in accordance with
paragraph (e}t2) of thie section. An
explanation of the development of these
limitations shal! be included in the fact
sheol under § 124.56[e)(2).

(1) Limitations must cantrel all toxic
pollutants which:

(i) The Director determines (based on
information reported in a permil
application under § 122.21[g)(?) or {10)
or in a notification under § 122.42(a){1)
or on other information) are or may be
discharged sl a level greater than the
level which can be achieved by the
technology-based treatment
requirements appropriaie to the
permittee under § 125.3(c); or

(ii) The discharger does or may use of
manufacture as an Intermediate or final
product or byproduct.

(2) The requirement that the
limitations controi the pollutants
meeting the criteria of peragraph (e)(1)
of this section will be satiafied by:

(i) Limitations on those pollutants; or

{ii) Limitations on other pollutants
which, in the judgment of the Director,
will provide treatment of the pollutants

‘under paragraph (e)(1) of this section to

)he levels required by § 125.3(c).

(f) Notification level: a “notification
leve!" which exceeds the notification
level of § 122.42(n)(1){i). (ii}, or {ili), upon
a petition from the permittee or on the
Director's initiative. This new

. notification level may not exceed the

leve! which can be achieved by the
technology-hased treatment
requirements sppropriaia to the
permittee under § 125.3(c)

{g) Twenty-four hour reporiing:
Pollutants for which the permittee must
report violations of maximum daily
discharge limitations under
§ 122.41(1)(6}(i#)(C)(24-hour reporting)
ghall be listed in the permit. This list
ghall include any toxic pollutant or
hazardous substance, or any pollutant
specifically identified as the method to
control a toxic pollutant or hazardous
substance.

(h) Durations for permits, as set forth
in § 122.48,

(i} Monitoring requiremenis: In
addition to § 122.48, the following
monitoring requirements:

(1) To essurs compliance with permit
limitations, requirements to monitor:

{i) The mass (or other measurement
specificed in the permit) for each
poliutant limited in the permit,

(ii) The volume of effluent discharged
from each outfall;

(iii) Other messurements as
appropriate; including pollutants in
internal waste streams under § 122.45(i),
pollutants in intake water for net
limiteticns under § 122.45(f); frequency,
rute of discharge, etc., for noncontinuous
discharges under § 122.45(e); and
pollutants subject to notification
requirements under § 122.42(a).

{iv) Accarding to test procedures
approved under 40 CFR Part 136 for the
analyses of pollutants having approved
methods under that Part, and according
to a test procedure specified in the
permit for pollutants with no approved
methods. .

(2) Requirements lo repart monitoring
results with & frequency dependent on
the nature and effecl of the discharge,
but in no case less than once a year.

(i) Pretreatment program for POTWs:
requirements for POTWs to:

(1) Identify, in terms of character and
volume of pollutanis, any significant
indirect dischargers into the POTW
subject lo pretreatment standards under
seclion 307(b) of CWA and 40 CFR Parl

3.

{2) Submit a local program when
required by and in'accordance with 40
CFR Part 403 to assure compliance with
pretreatment standards to the exlent
applicable under section 307(b). The
local program shall be incorporated into
the permit as described in 40 CFR Part
403. The program shall require all
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indirect dischargers to the POTW to
comply with the reporting requirements
of 40 CFR Part 403.

{k) Best management practices 1o
control or ebate the discharge of
poliutants when: ’

{1) Authorized under section 304(e) of
CWA for the contro] of toxic pollutants
and hazardous subatances from
ancillary industrial activities;

(2] Numeric effluent limitations are
infeasible, or

{3) The practices are reasonably
necessary to achieve effluent limitations
and standards or to carry out the
purposes and intent of CWA,

{l) Reissued permifs. (1) Except as .
provided in paragraph (1)(2) of this
section when a permit ia renewed or
reissued, interim limilations, standards
or conditions which are at Jeast as
stringent as the final limitatlons,
standards, or conditions in the previous
permit {un)ess the circumstances on

-which the previous permit was based

have materially and substantially
changed since the time the permit wasg
jssued and would constitute cause for
permit modification or revocation and
reissuance under § 122.62).

(2) When effluent limitations were
imposed under saction 402(a)(1) of CWA
in a previously issued permit and these
limitationa are more stringent than the
subsequently promulgated effluent
guidelines, this paragraph shall apply
unless: .

{i} The discharger has installed the
treatment facilitles required to meet the
¢Mluent limitations in the previous
permit and has properly operated and
maintained the facilities but has
nevertheless been unable to achieve the
previous effluent limitations. In this case
the limitations in the renewed or
relssued permit may reflect the level of
pollutant control actually achieved (but
shall ngt be less stringent than required
by the subsequently promulgated
effluent limitation guidelines);

(i) In the case of an approved State,
State law prohibits permit conditions
more stringenl than sn applicable

‘effluent limitation guideline;

(iii) The subsequently promulgsled
¢Hluent guidelines are based on best
conventional pollutant control
technology {section 301(b)(2)(E) of
CWA)

(iv) The circumstances on which the
previous permit was based have
materially and substantially changed
gince the lime the permit was issued and
would constitute cause for permit
modification or revocation and
reissuance under § 122.62; or

{v) There is increased production at
the facility which results in significant
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reduction in treatment efficiency, in .
which case the permit limitations will be
adjusted to reflect any decreased
efficiency resulting from increased
production and raw waste loads, but in
no event shall permit limitations be less
stringent than those required by
subsequently promulgated standards
and limitations, o

[m) Privately owned treatiment works:
For a privately owned treatment workas,
any conditions expressly applicable to
any user, 8s a limited co-permittee, that
may be necessary in the permit issued to
the treatment works to ensure
compliance with applicable
requirements under thia Part.
Alternatively, the Director may issue
separate permits to the treatment works
and to its users, or may require a
separate permit application from any
user. The Director's decision to issue a
permit with no conditions applicable to
any user, to impose conditions on one or
more users, {o issje separate permits, or
to require separate applications, and the
basis for that decision, shall be stated in
the fact sheet for the draft permit for the
treatment works.

{(n} Grants: Any conditions impaosed in
grants made by the Administrator to
POWSs under sections 201 and 204 of
CWA which are reasonably necessary
for the achievement of effluent :
limitations under section 301 of CWA.

(0] Sewage sludge: Requirements
under section 405 of CWA governing the
disposal of sewage sludge from publicly
owned treatment works, it accordance
with any applicable regulations.

(p} Coast Guard: when a permil is
issued lo a facility that may operate at
certain times as 8 means of
transportation over water, a condition
that the discharge shall comply with any
applicable regulations promulgated by
the Secretary of the department in
" which the Coast Guard is operating, that
establish specifications for safe
transportation, handling, carriage, and
storage of pollutants.

[q) Navigation: any conditions that
" the Secretary of the Army considers
necessary to ensure that navigation and
anchorage will not be substantially
impaired, in accordance with § 124.58,

§ 122.45 Calcutating NPDES permit
conditions (applicabls to State NPDES
programs, see § 123.25). .

(a) Outfalls and dischorge points. All
permit effluent limitations, standards
and prohibitions shall be established for
each gutfall or discharge point of the
permitted facility, except as otherwise
provided under § 122.44{j}{2) (BMPs
where limitations are infeasible} and
paragraph (i) of this section (limitations
on internal waste streams].

(b) Production-based limitations. (1)
In the case of POTW3, permit
limilations, standards, or prohibitions
shall be calculated based on design
flow. :

(2) Excepl in the case of POTWs, -
calculation of any permit limitations,
standards, or prohibltions which are
based on production [or other measure
of operation) shall be bused not upon
the designed production capacity but
rather upon a reasonable measure of
actual production of the facility, such as
the production during the high month of
the previous yesr, or the monthly
average for the highest of the pravious §
years. For new sources or new
dischargers, actual production shal be
estimated using projected production.
The time period of the measure of
production shall correspond to the lime
period of the calculated permit
limitations; for example, monthly
production shali be used to calculate
average monthly discharge limitations,

(c) Metals, All permit effluent '
limitations, standards, or prohibitions
for a metal shall be expressed in termes
of the total metal (thal is, the sum of the
dissolved and suspended frdctions of
the metal} unleas:

(1) An epplicable effluent standard or
limitation has been promulgated under
CWA and specifies the limitation for the
metal in the dissolved or valent form; ar

(2} In establishing permit limjtafions
on a cass-by-case basis under § 125.3, it
is necessary to express the limitation on
the metal in the disgolved or valent form
in order lo catry out the provisions of
CWA.

{d) Continuous discharges. For
continuous discharges all permit efftuent
limitations, standards, and prohibitions,
including those necessary to achieve
water quality standards, shali unless
impragticable be stated as:

(1) Maximum daily and average
manthly discharge limitations for all
dischargers other than publicly owned
treatment works; and

(2) Average weekly and averape
monthly discharge limitations for
POTWs.

(e} Non-continuous discharges.
Discharges which are not continuous, as
defined in § 122.2, shall be particularly
described snd limited, considering the
following factors, as appropriate:

(1) Frequency (for example, a balch
discharge shall not occur more than
once every 3 weeks);

{2) Total mass (for example, not to
exceed 100 kilograms of zinc and 200
kilograms of chromium per batch
discharge); :

(3) Maximum rate of discharge of
pollutants during the discharge (for
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example, not to exceed 2 kilograms of
zine per minute); and

{4) Prohibition or limitation of
specified polluiants by mass,
concentration, or other appropriate
measure (for example, shall not contain
at any time more than 0.1 mg/1 zinc or
more than 250 grams (% kilogram) of
zinc in any discharge).

() Mass limitations, (1) Al pollutants
limited in permits shall have limitations,
standards or prohibitiony expressed in
terms of mass except: .

(i} For pH, temperature, radiation, or
other pollutants which cannot
appropriately be expressed by mass;

(if) When applicable standards and
limitations are expressed in terms of -
other units of measurement; or

(iii) If in establishing permit
limitations on a case-by-case basis -
under § 125.3, limitations expressed in
terms of mags are infeasible because the
mass of the pollutant discharged cannat
be related to a measure of operation {for
example, discharges of TSS from certain
mining operations), and permit
conditions ensure that dilution will not
be used as a substitule for lreatment.

{2) Pollutants limited in terms of mass
additionally may be limited in terms of
other units of measurement, and the
permit shall require the permittee to
comply with both limitations.

() Pollutants in intake waler. Except
as provided in paragraph (h) of this
aeclion, effluent limitations imposed in
permits may nol be adjusted for
poliutants in the intake waler.

(h} Net limitotions.

(1) Upon request of the discharger,
elfluent limitations or standards
imposed in a permit shall be calculated
on & "net” basis; that is, adjusted to
reflect credit for pollutents in the
discharger's intake water, if the
discharger demonatrates that ite intake
waler is drewn from the same body of
walter into which the discharge is made
and if: .

{i)(A) The applicable effluent
limitations and standards contained in
40 CFR Subchapter N specifically
provide that they shall be applied on a
net basis; or

{B) The discharger demonstrates that
pollulants present in the intake water
will not be entirely removed by the
treatment systems operated by the
discharger; and

(ii) The permit contains conditions
requiring: .

(A} The permittee to conduct
additional monitoring (for example, for
flow and concentration of poliutants) as
necessary to determine continued
eligibility for and compliance with any
such adjustments; and
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(B) The permities to notify the
Director if eligibility for an adjustment
under this section bas been altered or no
longer exists. In that cese, the permit
may be modified accordingly under
§ 122.82. .

(2) Permit efftuent limitations or
standards adjusted under this paragraph
shall be calculated on the basis of the .
amount of pollutants present after any
treaiment stéps have been performed on
the intake water by or for the
discharger. Adjustments under this
paragraph shall be given only to the
extent that pollutanis in the intake
water which are limited in the permit
are not removed by the treatment
technology employed by the discharger.
In addition, effluent limitations or
standards may not be adjusted to the
extent that the pollutanis in the intake
water vary physicslly, chemically, or
biologically from the pollutanis limited
_ in the permit. Nor may effluent

lmitations or standarda be adjusted to
the extent that the discharger
significantly increases concentrations of
pollutants in the intake water, even
though the 1otal amount of pollutants -
‘might remain the same.

{i) Internal waste streams. (1) When
permit effluent limitations or standards
.imposed at the point of discharge are

actical or infeasible, effluent -
_imitations or siandards for discharges.
of pollutants may be imposed on
internal waste streams before mixing
with other waste streams or cooling -
watet streams. In those instances, the -
moniloring reguired by § 122.44(i) shall
also be applied to the internal waste
streams.

(2) Limita on internal waste sireams
will be imposed only when the fact
sheet under § 124.56 seta forth the
exceptional clrcumstances which make
such limitations necessary, such as
when the final discharge point is
inaccessible (for example, under 10
meters of water), the wastes at.the point
of discharge are so diluted as to make
monitoring impracticable, or the
interferences amony pollutants at the
point pf discharge would make detection
or analysie impracticable. ’

(i} Disposal of pollutants into wells,
into POTWe or by Jand application.
Permit limitations and standards shall
be calculated as provided in § 122.50,

§122.48 Duration of permits (appiicable to
State programs, see § 123.25).

{a) NPDES permits shall be effective
for a fixed term not to exceed 5 yearas.

(b) Except as provided in § 122.5, the
term of a-permit shall not be extended
modification beyond the maximum
ation specified in this section.

i

{c) The Director may issue any permit
for a duration that is less than the full
allowable term under this section.

(d) On or before June 30, 1983, any
permit issued to a discharger in a
primary industry category (see
Appendix A of this Part):

(1) Shall meet one of the following
conditions:

{i) Expire on June 30, 1981;

(i) Incorporate effluent standards and
limitations applicable to the discharger
which have been promulgated or
approved under sections 301 (b)(2} (C)
and (D), 304(b)(2). and 307(a)(2) of CWA;
or

{iii) Incorporste the “recpener clauge”
required by § 122.44(c)(1), and effluent
limitations to meet the requirements of
seclions 301[{b](2) (A). (C). (D), (E). and
(F) of CWA.

(2) Shall not be written Lo expire after
June 30, 1981 unleas the discharger has
submitted to the Director the
information required by § 122.21(g)(7){ii).

(e) After June 30, 1981, a permit may
be issued for the full term if the permil
inciudes effluent limitations and &
compliance schedule lo meel lhe
requirements of sections 301(b){2) [A}.
(C}. (D), (E), and (F) of CWA, whether or
not applicable effluent limitations

_-guidelines have been promulgated or

approved. -

(f) A detarmination thal a particular
discharger falls within a given industrial
category for purposes of setting a permit
expiration date under paragraph (e) of
this section is not conclusive as 1o the
discharger's inclusion in that industrial
category for any other purposes, and
does not prejudice any rights to
challenge or change that inclusion &t the
time that & permit based on that
determination is formulated.

§ 122.47 Schedules of compliance.

(a) Ceneral fopplicable to State
programs. see § 123.25). The permil may,
when appropriate, specify a schedule of
compliance leading to compliance with
CWA and regulations.

(1} Time for compiiance. Any
schedules of compliance under this
section shall require compliance as soon
as possible, but not later than the
applicable statutory deadline under the
CWA,

(2) The first NPDES permil issued to 8
new source, a new discharger which
commenced discharge after August13,
1978, or a recommencing discharger may
not contain a schedule of compliance
under this section. See also
§ 122.29(d)(4).

(3) Interim dates. Except a8 provided
in paragraph {b)(1)(ii). if & permit
establishes a schedule of compliance
which exceeds 1 year from the date of
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_permit issuance, the gchedule shall set

forth interim requirements and the dates
for their achievement.

(i) The time between interim dates
shall no! exceed 1 year.

(i) 1f the time necessary for
cormpletion of any interim requirement
{such as the construction of a control
facility) is more than 1 year and is nol

_readily divisible inlo atages for

completion, the permit shall specify
interim dates for the submission of
reports of progress toward completion of
the interim requirements and indicate a
projected compietion date.

[Note.—Examples of interim requirements
inciude: {a) submit a complete Step 1
construction grant {for POTWs); (bl let a
contract for construction of required
facilities; (c} commence construction of
required facilities; {d) complete construction
of required facilities.]

(4) Reporting. The permit shall be
written to reguire that no later than 14
days following each interim date and
the final date of compliance, the
permittee shall notify the Director in
writing of its compliance or
noncompliance with the interim or final
requirementa, ar submit progress reports
if peragraph (a){1)(ii) is applicable.

(b) Alternative schadules of
compiiance. An NPDES permil applicant
or permiltee may cease conducting
regulated activities (by terminating of
direct discharge for NPDES sources)
rather than continuing lo operate and
meet permil requriements as follows: .

(1) if the permitiee decides lo cease
conducting regulated activities at a
given time within the term of a permit
which has already been isgued:

(i) The permit may be modified to
conlain a new or additional achedule
leading to Yimely cessation of activities;
or

(ii) The permittee shall cease
conducling permitted activities before
non-compliance with any inlerim or
final compliance schedule requirement
already specified in the permit.

(2) If the decision to cease conducling
regulated activities is made before
jssuance of a permit whose term will
include the fermination date, the permit .
shall contain a schedule leading to
lermination which will ensure timely
compliance with applicable
requirements no later than the statutory
deadline.

(3} If the permitiee ia undecided
whether to cease conducting regulated
activities, the Director may issue or
modify a permit to contain two
schedules as follows: :

(i} Both schedules shall contain an
identical interim deadline requiring a
final decision on whether to cease
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conducling regulated activities no later
than a date which enaures sulficient
time to comply with applicable .
requirements in a timely manner if the
decision is to continue conducting
regulated activitios:

(ii) One schedule shall lead to timely
compliance with applicable
requirements, no later than the statutory
deadline;

(iii} The second schedule shall Jead to
cessation of regulated aclivities by a
date which will ensure timeiy’
compliance with applicable
requirements ne later than the statutory
deadline.

{iv) Each permit conlaining two
schedules shall include a requirement
that after the permittee has made a final
decision under paragraph {b)(3){1) of this
section it shall follow the schedule
leading to compliance if the decision is
to continue conducting regulated
activities, and follow the schedule
leading 1o termination if the decision is
to cease conducting regulated activities.

(4) The epplicant's or permittee’'s
decision to cease conducting regulated
aclivities shall be evidenced by a firm
public commitment satisfactory 1o the
Director, such as a resolution of the
board of directors of a corporation.

§ 122,40 Requirements for recording and
reporting of monitoring results (applicable
to State programs, see § 123.25).

All permits shall specify:

[a) Requirements concerning Lhe
proper use, maintenance, and
installation, when appropriate, of
monitoring equipment or methods
(including biological monitoring
methods when appropriste);

(b) Required monitering including
type, intervals, and frequency sufficient
to yield data which are representative of
the monitored activity incleding, when
appropriate, continuous monitoring;

{¢) Applicable reporting requirements
based upon the impact of the regulated
sclivity and as specified in § 122,44,
Reporting shall be no less frequent than
specified in the above regulationa.

§la 122.49 Conslderations under Faderal
w.

Permits shall be issued in a manner
and shall contain conditions consistent
with requirements of applicable Federal
laws. These laws may include:

(a) The Wild and Scenic Rivers Act,
16 U.5.C. 1273 et seq. Section 7 of the
Act prohibits the Regional
Administrator from assisting by license
or otherwise the construction of any
waler rescurces project that would have
a direct, adverse effect on the values for
which a national wild end scenic river
was established.

{b) The Naticnal Historic
Preservation Act of 1968, 16 U.S.C. 470
et seq. Section 108 of the Act and
implementing regulations {36 CFR Part
800) require Lhe Regional Administrator.
before issuing a license, to adopt
measures when feasible to mitigate
potential adverse effects of the licensed
aclivity and properties listed or eligible
for listing in the National Register of
Historic Places. The Act’s requirements
are to bg implemented in cooperation
with State Historic Preservation Officers

. and upon notice to, and when

appropriale, in consullation with the
Advisory Council on Historie

" Preservation.

{c) The Endangered Species Act, 16
U.5.C. 1531 et seq. Section 7 of the Act
and implementing regulations (50 CFR
Part 402) require the Regional
Administrator to ensure, in consultation
with the Secretary of the Interioror  °
Commerce, that any action authorized
by EPA is not likely to jeopardize the
contifiued existenice of any endangared
or threatened species or sdversely affect
its critical habitat.

{d) The Coustal Zone Management
Acl, 16 U.8.C, 1451 et seq. Section 307(c}
of the Act and implementing regulations
(15 CFR Part 930) prohibit EPA from
issulng a permit for an activity affecting
land or water usein the coastal zone -
until the applicant certifies that the
proposed activity complies with the
State Coastal Zone Management
program, and the State or its designated
agency concurs with the certification {or
the Secrelary of Commerce averrides
the State's nonconcurrence),

(e) The Fish and Wildlife
Coordination Act, 186 U.S.C. 661 et seq.,
requires that the Regional
Administrator, before issuing a permit
proposing or avthorizing the
impoundment {with certain exemptions),
diversion, or other control or
modification of any body of water,
consult with the appropriale Stale
agency exercising jurisdiction over
wildlife resources to conserve those
resources. ‘ .

(f) Bxecutive orders. |Reserved.}

(g) The Notional Environmenta
Policy Act, 33 U.S.C. 4321 et s6g., may
require preparation of an Environmental.
Impact Statement and the inclusion of
ElS-related permil conditions, as
provided in § 122.29(c}.

§122.50 Disposal of pollutants Into weflls,
into publicty owned ireatment works or by
land application {applicable to State NPDES
programe, see § 123.25).

{a) When part of a discharger's
process wastewater is not belng
discharged into waters of the United
States or contiguous zone because it is
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dizposed into & well, into 8 POTW, or by
land application thereby reducing the
flow or level of pollutanis being -
discharged into waters of the United
States, applicable effluent standardg
and limitations for the diacharge in an
NPDES permit shall be adjusted to
raflect the reduced raw waste resulting
from such disposal. Effluent limilations
and stendards in the permit shall be
calculated by one of the following
methaods:

(1) if pone of the waste from a
particular process is discharged into
waters of the United States, and effluent
limitations guidelines provide separate
aliocation for wastes from that process,
gll allocations for the process shal! be
eliminated from calculation of permit
efflluent limitalions or standards.

{2) In all cases other than those
described in paragraph (a)(1) of this
section, effluent limitatiens shall be
adjusted by multiplying the effluent

- limitation derived by applying effluent

limitation guidelines to the total waste
stream by the amount of wastewater
flow to be trealed and discharged into
walers of the United Slates, snd
dividing the result by the total
wastewater flow. Effluent limitations
and standards so calculated may be
further adjusted under Part 125, Subpart
D to make them more stringent if
discharges to we!ls, publicly owned
treatment works, or by land application
change the character or treatability of
the poliutants being discharged to
receiving walers.

This method may be algebraically
expreased ag: :

T N
P = E:X ";—

where P is the permit effluent limitation, E is
lhe limitation derived by applying effluent
guidelines to the total waste stream, N is the
wastewaler flow to be treated and
discharged to waters of the United Statea,
and T |s the tolal wastawater flow.

(b) Paragraph.(a) of this section does
not apply to the extent that promulgated
effluent limitations guidelines:

(1) Control concentrations of
pollutants discharged but not mass; or

(2) Specify a diflerent specific

" tlechnique for adjusting effluent

limitations to account for well injection,
land application, or disposal into
POTWSs,

(c) Paragraph (a) of this section does
not alter a discharger’s obligation to
meet any more stringent requirements
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\atablished under §§ 122.41, 122.42,
122.43, and 122.44.

Subpart D—Transfer, Modification,
Revocation and Relssuance, and
Termination of Permits

§ 122.61 Transfer of permits (applicable to
State programs, see § 123.25).

(a) Transfars by mad:{:m!ian. Except
/s provided in paragrdph (b) of this
section, a permit may be transferred by
the permittee to @ new owner or
aperator only If the permit has been
modified or revoked and reissued (under
§ 122.62{b)(2)), or a minor modification
made (under § 122.83{d)), to identify the
new permittee and incorporate such
other requirements a3 may be necessary
under CWA,

{b) Aitomatic transfers. As an
alternative to transfers under paragraph
{a) of this section. any NPDES permit

‘may be automaticslly transferred to a

new permittee if:

{1) The current permiitee natifies the
Director af Jeast 30 days in advance of
the proposed transfer date in paragraph
(1)(2) of this section;

(2) The nolice includes a written
agreement between the exlsting and

E new permittess containing a specific
date for transfer of permit responsibility, ' .
- coverage, and liability between them;

nd :
(3) The Directar does not notify the
existing permitiee and the proposed new
permitiee of his or her intent to modify
or revoke and reissue the permit. A
modification under ths subparagraph
may also be a minor modification under
§ 122.63. If this notice Is not received,
the transfer iu effective on the date
specified in the agreement mentioned in
paragraph (b}{2) of this section.

§ 122.62 Wodification or revocation ard
reissuance of permite (applicable to State
programs, see § 123.25).

When the Director recetves any
information (for example, inspects the
facility, receives informalion submitied

- by the permittee as required in the

permit [see § 122.41), receives a request
for modification or revocation and
raeissuance under § 124.5, or conducts a
review of the permit file) he or she may
determine whether or not one or more of
the cauges listed in paragraphs [g) and
(b) of this section for modificalion or
revocalion and reissuance or both exiat.
If cause exists, the Director may modify
or revoke and reissue the permit
accordingly, subject to the limitations of
paragraph {c) of this section, and may
request an updaled application if
necessary. When a permit is modified,
~nly the conditions subject to

wdification ere reopened. Il 8 permit is

. revoked and reissued, the enhre permit

is reopened and subject to revision and
the permit is reissued for a new term.
See § 124.5{c)(2). If cause does not exist
under this section or § 122.63, the
Director shall rot modify or revoke and
reissue the permit. If a permit
modification satisfies the criteria in

§ 122.63 for “minor modifications” the
permit may be modified without a draft
permit or public review. Otherwise, a
draft permit must be prepared and other
procedures in Part 124 {or procedurcs of
an approved State program) followed.

{(a) Causes for modification. The
following are causes for modification
but not revocation and relsauance of
permits except when the permiitee
requests or agrees.

(2) Alterations. There are material and
substantial alteraliona or additions to
the permitted facility or activity which
occurred after permit issuance which
justify the application of permit
conditions that gre different or absent in
the exisling permit.

[Note.—Certain reconstruction activitles
may cause lhe new source provisions of
§ 12220 t¢ ba applicable.]

(2) Information, The Director has -
received new nformation. Permita may
be modified during their terms for this
cause only if the information was not
available at \he time of permit issuance
{other than revised regulations,
guidance, or teat methods) and would

_ have juslified the application of

different permit conditions at the time of
issuence. For NPDES general perpita

(5§ 122.28) this cause includes any
information indicating that cumulative
eifects on the environment are
unacceplable.

(3) New regulations, The standards or
regulstions on which the permit was
based have been changed by
promulgation of amended standards or
regulations or by judicial decision efier
the permi! waa igsued. Permits may be
modified during their terms for this .
cause only &s follows:

(i) For promulgation of amended
standards or regulations, when:

{A) The permil condition requested lo
be modified was based on a
promulgated effluent limitalion guideline
or EPA approved or promulgaled water
quality standard; end

(B) EPA has revised, withdrawn, or
modified that portion of the regulation
or effluent limitation guideline on which
the permit condition was based, or has
approved a State action with regard to a
waler quality slandard on which the
permit condition was based; and |

{C) A permittee requests modification
in accordance with § 124.5 within ninety
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(90) days after Federal Register notice of
the action on which the request is based,
{ii) For judicial decisions, a court of
competent jurisdiction has remanded
and stayed EPA promulgated
regulations or elfluent limitalion
guidelineg, if the remand and stay
concern that portion of the regulations
or guldelines on which the permit
condition was based and a request ia
filed by the permiitee in accordance
with § 124.5 within ninety (80) days of
judicial remand.

(iii) For changes based upon medified
State cerlifications ¢f NPDES permita,

Jsee § 124.55(b).

(4) Compliance schedules. The
Direcior determines good cause exists
for modification of a compliance
schedule, such as an act of God, strike,
flood, or materials shortage or other
events over which the permittee has
little or no control and for which there is
no reasonably available remedy.
However, in no case may an NFDES
compliance schedute be modified to
extend beyond an applicable CWA
statutory deadline. See also § 122.83(c}
{minor modifications) and paragraph

- [(a)(14) of this section [NPDES innovative

technology).

(5) Variances. When the permlittee has
filed a request for & variance under
CWA section 301{c). 301(g}, 301(h).
301(i), 301(k). or 316(a} or for
“fundamentally diffarent factors" within
the time specified in § 122.21, and the
Director processes the request under the
applicable provisions of §§ 124.61
12482, and 124.64.

(6) 307fa} toxics. When required to
incerporale an applicable 307{a) loxic
efflusnt standard or prohibition {see
§ 122.44(b)}.

{7) Reopener. When required by the
“reopener” conditions in a permit, which
are established in the permit under
§ 122.44(b) {for CWA toxic elfluent
limitations) or 40 CFR 403.10{e)
(pretreatment program).

A8)() Net Jimits. Upon request of a
permitlee who guatifies for effluent
limitations on 4 aet basis under
§ 122.45(h).

{ii) When a discharger is no longer
eligible for net limitationa, as provided
in § 122.45[h)(1){ii)(B).

{9) Pretreatment. As necessary under
40 CFR 403.8(e) (compliance schedule
for development of pretreatment
program).

(10) Failure to notify. Upon faliure of
an approved State to notify, as required
by section 402(b)(3}, another State
whoae waters may be effecled by a
discharge from the approved State.

(11) Non-Limited pollutants. When the
level of discharge of any poliutant which

.
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is not limited in the permit exceeds the
level which can be achieved by the
technology-based treatment
requirements appropriate to the
permittee under § 125.3(c).

(12) Use or manufacture of toxics.
When the permittee begins or expects to
begin to use or manufacture as an
intermediate or final product or .
byproduct any loxic pollutant which
waas not reported in the permit
application under § 122.21(g){9).

{13) Notification leveis, To establish a
“notification level” as provided in
§ 122.44(f).

(14) Compliance schedules. To modify

.a schedule of compliance to reflect the

time lost during construction of an
innovative or allernative facility, in the
case of a8 POTW which has received a
grant under section 202(a)(3)} of CWA for
100% of the costs to modify or replace
facilities constructed with s grant for
innovative and alternative waslewater ~
technology under section 202{a)(2}. In no
case shall the compliance schedule ba
modified to extend beyond an
applicable CWA statutory deadline for
compliance. .
(b) Causes for modification or
revocation and reissuance. The

. following are causea to modify or,

allernalively, revoke and reissue a
permit: ) i

(1) Cause exists for termination under
§ 122684, and the Director delermines
that modification or revocation and

‘rejssuance is appropriate.

(2) The Director has received
notification {as required in the permit,
see § 122.41(1)(3)) of a proposed transfer
of the permit. A permit also may bie
modified to reflect a transfer after the
effective dale of an automatic transfer
(§ 122.61(b}} but will not be revoked and
reissued after the effective date of the
transfer except upon the request of the
new permittea.’ ’

§ 122.83 Minor modifications of permits.

Upon the consent of the permittee, the
Director may modify a permit to make
the corrections or allowances for
changes in the permitted activity listed
in this section, without fallowing the
procedures of Part 124. Any permit
modification not processed as a minor
modificetion under this section must be
made for cause and with Part 124 draft
permit and public notice as required in
§ 122.82. Minor modifications may only:

{a) Correct typographical errors;

{b) Require more frequent monltoring
or reporting by the permittee;’

{c) Change en interim compliance date

| in & schedule of compliance, provided

the new date is not more than 120 days
after the date specified in the existing

permit and does not interfere with
attainment of the final compliance date
reguirement; or )

(d) Allow for a change in ownership
or operational control of a facility where
the Director determines that no other -
change in the permil is necessary,
provided that & written agreement
containing a specific date for transfer of
permit responsibility, coverage, and
liability between the current and new -
permitteea has been submitted to the
Director. s

{e){1) Change the construction
schedule for a discharger which is a new
source. No such change shall affect a
discharger's obligation to have alt
pollulion control equipment installed
and in operation prior to discharge
under § 122,29,

{2} Delete a point source outfall when
the discharge from that outfall is
terminated and does not result in
discharge of poliutants from other
outfalls except in accordance with
permit limits,

§ 122.84 Termination of permits
(applicable to State programs, see
§123.25).

(&) The following are causes for
terminating & permit during its term, or
for denying a permit renewal
application:

- (1} Noncompliance by.the permittee

with any condition of the permit;

(2) The permittee's failure jn the
applicalion or during the permit
issuance procesa to disclose fully all
relevant facls, or the permittee’s
misrepresentation of any relevant facts
et any time; or

(3) A determination that the permitted
activity endangers human health or the
environment and can only be regulated
to acceptable levels by permit
maodification or termination.

(4) A change in any condition that
requires either a temporary or a
permanen! reduction or elimination of
any discharge controlled by the permit
{for example, plant closure or
termination of discharge by connection
to a POTW),

(b) The Director shall follow the
applicable procedures in Part 124 or
State procedures in terminating any
NPDES permil under thia seclion,

Appendix A—NPDES Primary Industry
Catogories

Any permit issued after June 30, 1981 to
dischargers in the following categories shall
include effluent limitations and a compliance

achedule to meat the requirements of section -

301{b)(2)(A), (C}, (D} (E) and (F) of CWA.
whelher or not epplicable effluent limitetions
guidelines have been promulgated: See

§4 122,49 and 122.46.

HeinOnline -- 48 Fed. Reg.

Industry Category
Adhesives and Sealants
Aluminum Forming
Auto and Other Laundries
Battery Manufacturing

! Mini .

*Coil Coating

Copper Forming

Electrical and Electronic Components

Electroplating

Explosives Manufacturing

Foundries

Gum and Weod Chemicals

Inorganic Chemicals Manufacturing

Iron and Steel Manufacturing

Leather Tanning and Finishing

Mechanical Products Manufacturing

Nonferrous Metels Manufacturing

Ore Mining

Organic Chemicals Manufacturing

Paint and Ink Formulation

Pesticides

Petroleum Refining

Pharmaceutical Preparalions

Photographic Equipment and Supplies

Plastics Processing

Plastic and Synthetic Materlala
Manufacturing

Porcelain Enameling

Printing and Publishing

Pulp and Paper Mills

Rubber Processing .

Sqap and Detergent Manufacturing

.Bteam Electric Power Plants

Textle Mills
Timber Products Processing

Appendlx B—Crileria for Delarmining a
Cooceotratod Animal Feeding Operation
(§132.29)

An animal feeding operation ls a
concentrated animal feeding operation for
purposes of §122.23 if either of the following
criteria are met,

(a) Mora than the numbers of animals
specilied {n any of the following categories
are confined: _

{1} 1,000 slaughter and feeder cattle,

{2) 700 mature dairy cattle (whether milked
or dry cows),

{3) 2,600 swine each welghing over 25
kilograms {approximately 55 pounds),

(4) 500 horses,

{5) 10,000 sheep or {amba,

+ (8} 55,000 turkeys,

{7) 100,000 laying hena or broilers (Uf the
facilily has conlinuous ovetllow watering),
(8] 30,000 laying hens or brollers (if the

facility has a liquid manure system},

(8} 5.000 ducks, or

{10) 1,000 animal units; or

(b) More than the following number and
types of anlmals &re confined:

{1) 300 slaughter or feeder cattle,

{2) 200 mature dairy cattle (whether milked
or dry cowa),

(9) 750 ewine each welghing over 25
kilograma (spproximately 55 pounds),

(4) 150 horses,

(5} 3,000 sheep or lambs,

{8) 18,500 turkeys,

{7) 30,000 laying hens or broilers [if the

facilily has continuaus everflow watering), -

(8) 8.000 laying hens or broilers (if the

i4175 19B3
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) facility has a liguid manure handling system),

() 1,500 ducks, or

{10} 300 animal uniii;
and either one of the following conditions are
met: pollutants are discharged into navigable
walers through e manmade diich, Mushing
system or other similar man-made device; or
pollutants are diacharged directly into waters
of the Uniled States which originsie oulside
of and pase over, ecross, or through the
facility or otherwise come into diract contagl
with the animals confined in the operation.

Pravided, however, that no animal feeding
operation is & concentrated animal feeding
operation as gdefined sbove if such animal
feeding operation discharges only In the
event of o 25 year, 24-hour storm event.

The lerm “animal unll" means a unit of
messurement for any animal leeding
operation calculated by adding the lollowing
numbers: the number of slaughier and feeder
cattle multiplied by 1.0, plus the number of
mature dairy cattle multiplied by 1.4, plus the
number of swine weighing aver 25 kilograms
{approximately 55 pounds) multiplied by 0.4,
plug the number of sheep multiplied by 0.1,
plus the number of horses muliplied by 2.0,

The term “"manmade" means construcled
by man and used for the purpose of
tranaporiing westece.

Appendix C-Crilarla for Determining a
Concentrated Agquatic Animal Production
Facility (§ 122.24).

i A hatchery, fish farm, or other facility s 8
concentraied aquatic snimal production
facility for purposes of § 122.24 If it contalns,
grows, or holds aqualic animals in either of
the following categories:

(a) Cold waler fish specles or other cold
water aquatic animals in ponds, racewsys, or
other similar structures which discharge at
least 30 days per year but dobs not include:

{1) Facilities which praduce leep than 9,000
harvest weight kilograme (approximately
20,000 pounds) of aquatic animals per year;

_and ’

(2} Facilities which feed legs than 2,272
kilograma [approximalely 5,000 pounds) of
food during the calendar month of maximum
feeding.

{b) Warm waier fish species or other warm
water aquatic animals in ponds, raceways, or
other similar structures which discharge st
least 30 days per year, bul daes not include:

(1) Closed ponds which discharge only
during periods of excess runofl; or

{2} Facitities which produce less than
45,454 harvest weight kilograms .
[approximately 100,000 gounds) of aquatic
animals per year.

“Cold water aquatic animals” include, but
are not limited 10, the Salmonidae family of

 figh; e.g.. trout and salmon.

"Warm water aquatic animals” include, but
are nol limited lo, the Ameluride,
Centrarchidoe,and Cyprinidae familiec of

1h; e.g., respectively, catfish, sunfish and
INOWS.

Appendix D—NPDES Permit Application
Testing Requirements (§ 122,21}

TABLE |.—TESTING REQUIREMENTS FOA OR-
GANIC TOXIC POLLUTANTS BY INDUSTRIAL
CATEGORY FOR EXISTING DISCHARGERS |

GC/MS Fraction '
Indusirial category ] ek
Volatia Acid naural cide
Adhosives and
Sealants ... . . .
Aksninum Fotralng. ... i » -
fardo and Othad
Laundnes ...ume . * . .
Banery Marsdaciuring .| . .
(L1 I . . .
Col Coatng.o.o.—_ . . N
Copper Forming ... . - .
Blectric and
Electronic
L+ Y * - . .
Elocyroplating. .. .. . ‘. .
Explasives
Manuatiuing ......... . .
F R g . .
Gum and Wood
Chemicals ......u..u. * . v
Inorganic Chemicals
. .
. 4 13 .
. . [ ]
. . . .
* . -
Steam Ebectric Power '
LT T I T—— . . .
Tadie um....._.__?.'... N - - «
Timber Producty N
Procossing ... . . . .

'The Loxic polknants in each hrection are ksted in Table 1.
*Tesling roquired.

Table 1L.-~Organic Toxic Pollutents In Each
of Four Fractions in Annlysia by Gas
Chromalography /Mass Spectroscopy (GS/
MS)

Volatiles

1V acrolein

2V acrylonilrile

3V  benzene

5V  bromoform

8V carbon tetrachlaride
7V chlorobenzene

8V chiorodlbromamethane

18V

T 22V

1.2-dichloroethane
1,1-dichloroethylene
1.2-dichloropropane
1.2-dichloropropylene
ethylbenzene

methy] bromlde

methyl chloride
methylena chloride
1.1.2.2-tetrachloroethane
telrachloroethylene
toluene
1,2-trans-dichloroethylene
1.1,1-trichloroethane
1.1,2-trichloroethane
trichloroethylene |
vinyl chloride

15V
16V
17V
18V

WV
21V

23V
24V
25V
28v
27V
8v
29V
v

Acid Compounds

1A 2-chlorophenol

2A 24-dichlorophencl
3A 24-dimethylpheno!
4A  A6-dinitro-o-cresol
5A 24-dinitrophenol

B8A 2-nitrophenal

7A  4-nitrophenol

8A  p-chloro-m-cresol 4-

" 8A pentachlerophenol

10A phenol
11A  24.5-lrichlorophenol

Base/Neutral

1B acenaphihene
2B acensphibylene
3B anthracenec
4B benzidine
58 benzo{a)anthracene
68 benzc[a)pyrene
7B 34-benzofluoranthene
6B benzo(ghi}perylene
88  benze(k)fluoranthene
108 bis(2-chloroethoxy)methane
11B  bis{2-chloroethyl)ether
12B * bis(2-chioroisopropyl)ether
138  bis (2-elhylhexyl)phihalate
14B 4-bromophenyl phenyl ether
15B  butylbenzyl phthalete
16B 2-chloronaphthalene
17B  4-chiorophenyl phenyl ether
1688 chrysene
10B dibenzo(ah)anthracene
20B 1.2-dichlorobenzene
218 1.3-dichiorobenzene
228 1.4-dichlorcbenzene
23B  3.3'-dichlcrobenzidine
24B  diethyi phliialate
258 dimethyl phthalate
268  di-n-butyl phthalate
27B  Z.4-dinitrololuene
288 2.6-dinitrotoluene
29B di-n-ociyl phthalate
308 1.2-diphenylhydrazine (as azobenzenc)
31B Huroranthene
2B fluorene -
33B hexachlorobenzen
MB hexachlorobutadiene
35B hexachlorocyclopentadiene
36B hexachloroethane
378  indeno(1,2,3-cd)pyrene
38B isophorone
398 napthalene
40B nitrobenzene

9V chioroethane 41B N-nitresodimethylamine
10V . 2-chloreethylviny] elher 42B  N-nitropodi-n-propylamine
11V chlorolorm 438 N-nilrosodiphenylamine
12V dichlorobromomethane 44B phenanthrene
14V  1.1-dichloroethane 458 pyrene
HeinOnline -- 48 Fed. Reg. 14176 1983
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48B 1,24-trichlorcbenzene
Peslicides

1P aldrin

2P alphe-BHC

3P bela-BHC

4P gamma.BHC

5P delta-BHC
- 8P chlordane

7P 44-DDT

8P 4,4-DDE

AP 4.4°-DDD

10P  dieldrin *

11P alpha-endosulfan
12P beta-endosulfan
13P endosulfan sulfate
14P endrin

15P endrin aldehyde
16P hepiachlor

17P  heplachlor epaxide
18P PCB-1242

18P PCB-1254

20P PCB-1221

21P PCB-1232

22P PCB-1248

23p PCB-1280

24P PCB-1018

25P toxaphene

Table IL.—Other Toxic Pollutants: Metals,
Cyanide, and Total Phenols

Anlimony, Total
Araenlc, Total
Beryllium, Total
Cadmium, Total
Chromium, Total
‘Copper, Total
Lead, Total
Mercury, Total
Nickel, Total
Selenium, Total
Silver, Total
Thallium, Total
Zing, Total
Cyanide, Tolal
Phenols, Total

Table [V.—Conventional and
Nonaconventional Pollutants Required To Be
Tested by Existing Dischargers if Expected lo
be Present

Bromide

Chlorine, Total Residuai
Color

Fecal Coliform
Fluaride
Nitrete-Nitrite
Nitrogen, Total Organic
Qil end Grease
Phosphorus, Total
Radioactivity
Sulfate

Sulfide

Sulfite

Surfaclante
Aluminum, Total
Barium, Total
Boron, Tatal
Cobalt, Total

Iron, Tolal
Magnesium, Tolal
Malybdenum, Total
Manganese, Total
Tin, Total
Titanium, Total

Tahle V.—Toxic Pollutants and Hazerdous

Substances Required To Be Ideutified by
Existing Dischargers if Expected To Be
Present

Toxic Pollutants
Asbeslos
Hazardous Substances

Acetaldehyde

Ally] alcohel.

Allyl ehloride

Amyl acetate

Aniline .
Banzonitrlle

Benzyl chloride

Butyl acetale

Butylaming

Captan

Carbaryl

Carbofuran

Carbon disuifide
Chlorpyrifos

Coumaphos

Cresol

Crotonaldehyde
Cyclohexane

2,4-D (2,4-Dichlorophenoxy acetic acld)

- Diazinon

Dicamba
Dichlobenil
Dichlone
2,2-Dichlorepropionic acld
Dichlorvos
Diethyl amine
Dimethyl amine
Dintrobenzene
Diquat

Disulioton

Diuron
Epichlorohydrin
Elhanclamine
Ethion

Ethylene diamine
Ethylene dibromide
Formaldehyde
Furfural

Guthion

Isoprene
lsopropanclamine

. Kelthane

Kepone

Malathion
Mercaptodimethur
Methoxychlor
Methy! mercaplan
Melhyl methacrylate

Methyl parathion

Mevinphos
Mexacarbate
Monoathy! amine
Monomethyl amine
Naled

Napthenic scid
Nitrololuene
Parathion
Phenolsulfanate
Phosgene
Prapargite
Propylene oxide
Pyrethrins
Quinoline
Resorcinol
Strontium
Strychnine
Styrene
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24,5-T {24.5-Trichlorophenoxy acelic acld}

TDE {Tetrachlorodiphenylethane)

2,4,5-TP [2-|2,4.5-Trichlorophenoxy}
propanoic acid]

Trichlorofan

Triethylamine

Trimethylamine

Uranium

Vanadium

Vinyl acetale

Xylene

Xylenol

Zirconium
[Note.~The Environmental Protection

Agency hes suspended the requirements of

- §122.21{g)(7){ii){A) and Tabla I of Appendix D

as they apply to certain industrial categories.
The suspensions are es follows:

At 46 FR 2048, Jan. 8, 1881, the
Environmental Protection Agency suspenided
until further notice § 122.21(g)(7)(i5)(A) s it
applies to coal mines,

Al 46 FR 22585, Apr. 20, 1961, the
Environmental Protection Agency suspended
until further notice § 122.21(g)(7)(il)(A) and *
the corresponding portions of ltem V-C of the
NPDES application Form 2o as they apply to:

1. Teating and regorting for all four organic
fraclions in the Greige Mills Subcalegory of
the Textile Mills industry [Subpert C—~Low
waler use processing of 40 CFR Part 410), and

_testing and reporting for the pesticide fraction

in all other subcategories of this industrial
category.

2 Testing and reporting for the volatila,
base/neutral-and pesticide fractions in the
Base and Precious Metals Suboalegory of the
Ore Mining and Dressing Industry (Subpart B
of 40 CFR Part 440), and lesling and reporting
for all four fractiona in al) other subcategories
of this industrial category.

3, Testing and reporting for all four GC/MS
fractions in the Porcelaln Enameling industry,

Al 48 FR- 35000, July 1, 1681, the
Environmental ProtecUon Agency suspended
until further notice § 122.21(g)(?){ii}{A) and
Lha corresponding portions of Item V-C of the
NPDES application Form 2c as they apply to:

1. Testing and reporting for the pesticide
fraction in the Tal) Qi) Rosin Subcategory
(Subpart D) and Rosln-Based Darivatives
Subcategary {Subpart ¥) of the Gum and
Wood Chemicale industry (40 CFR Part 454),
and testing and reporting for the pesticide
and base/neturai fractions in all ather
subcategories of thia industrial category.

2. Testing and reporting for the pesticide
fraction In the Lesther Tanning and Finighing,
Peint and Ink Formulation, and Phetographic
Supplies industrial categories.

3. Testing and reporting for the acid, base/
neutral and pesticide fractions in the
Petroleum Refining industrial category.

4. Testing and reporling for the pesticide
fraction In the Popergrade Sulfite
subcategories {(Subparta ] and U) of the Pulp
and Paper industry (40 CFR Part 430); testing
end reporting for the base/neutral and

* pesticide fractions In the following

subcategories: Deink (Subpart Q). Dissclving
Kraft {(Subpart ¥), and Paperboard from
Wasta Paper (Subpart E); testing and
reporting for the volatile, base/neutral and
pesticide fractions in the following
subcategories: BCT Bleached Kreft {Subpart
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e ). Semi-Chemica! {Subparts B and C), and
‘Nonintegrated-Fine Papere {(Subpart R): and
teating end reparting for the acid, base/
neutral, and pesticide fractions in the
following subcategories: Fine Bleached Kraft
{Subpart 1}, Dissolving Sulfite Pulp (Subpart
K], Groundwood-Fine Papers {Subpart O),
Market Blesched Kraft (Subpart G), Tissue
from Waslepaper (Subpart T), and
Nonintegrated-Tissue Papers (Subpart 5).

5. Testing and reporting for the bane/
neutral fraction in the Onca-Through Cooling
Water, Fly Ash and Boltom Ash Fransport
Water process wastesireams of the Steam
Electric Power Plant industrial colegory.
This revision continues these suspensione.)

For the duration of the suspensions,

therefore, Table [ effeciively reads:

TABLE |.—TESTING REGUIREMENTS FOR OR-
GANIC TOXIC POULLITANTS BY INDUSTRY CaT-
EGORY

GC/MS tracton '
ngustry category Yolo [ Loy | New | Pest
. [ val | dde

) )

{7 )
Ly ) 1§

)

) {

] r

In]

Texthe mils (subpat C—
Greigo Mills &0 oxevrpt
from this able).............| {7} '} 0

Timber proccty process-

[, P —— N | | {) 3} )
*Testing recuired.
‘Tmpdutmh.lm&m“mdhlmmv-c.
‘Pulp and Papertoand Milis:

.

G5/MS haciions

. PP von | acd [ | Ree
tral

- ) - ¥

- || - -

- “} - -

—-— ‘., —— —

" "} — (¥
7} -
XS8R
N ) -
9 le | Z

TYrErntedly

i ] P e o]
PSR LD N N e
-
-
—
.

|

SoaN
[ ]
231

o
el et}
—
i)
-—

H

-

*Must tosl.
== 0o nol Wt uniess “reason 1o balleva™ It s dis

charged.
# Subpants are defined In 40 CFR Parl 430.

Part 123 is revised to read as follows:

PART 123—STATE PROGRAM
REQUIREMENTS

Subban A=—General

Sec

123.1 Purpose and acope.

123.2 Definitions,

123.3 Coordination with other programs,

Subrpart Hute Program Submisslona

123.21 Elements of 5 program submission.

123.22 Program description.

123.23 Attorney General's Statement.

123.24 Memorandum of Agreement with the
Reglonal Adminislrator.

123.25 Requirements for permitiing.

123.28 Requirements for compliance
evalualion programs.

123.27 Requirementa for enforcement
authority.

123.28 Contrel of disposs! of poliutants into

wells.
123.28 Prohibition.

Subpart C—Transfer of Information and
Permit Review

123.41 Sharing of informalion.

123.42 Receipt and use of Federal
information.

123.43 Transmission of informetion to EPA.

123.44 EPA review of and objections to
Sinte permits.

123.45 Noncompliance and program
reporting by the Director.

Subpart D—Program Approval, Revislon
and Withdrawal

123.81 Approval process.

123.82 Procedures for revizion of State
programs,

123.63 Criteris for withdrawal of Stale
programs.

123.64 Procedures for withdrawal of State
programs. ’

Authority: Clean Water Act, 33 U.S.C. 1261
el seq.

HeinOnline -- 48 Fed., Reg.
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Subpart A—General

§ 123.1 Purpose and scops.

{a) This part specifies the procedures
EPA will follow in approving, revising,
and withdrawing State programs and
the requirements State programs must
meet to be approved by the

" Administrator under Seclions 318, 402,

and 405 (National Pollulant Discharge
Elimination System—NPDES) of CWA,

(b) These regulations are promulgated
under the suthority of sectians 304(i)
end 101{e) of CWA, and implement the
requirements of those sections,

(¢) The Administrator shall approve
State programs which conform to the
applicable requirements of this Parl, A
State NPDES program will not be
approved by the Administrator under
section 402 of CWA uniess it has
authority to control the discharges
specified in sections 318 and 405(a) of
CWA., Permit programs under sections
318 and 405 will not be approved
independent of a section 402 permht
program.

{d) Upon approval of @ State program,
the Administrator shall suspend the
issuance of Federal permits for those
activitiee subject.-to the approved Stale
program. After program approval EPA
shall retain jurisdiction over any permits
{including genersl permits) which it has
tssued unless arrangements have been
made with the State in the
Memorandum of Agreement for the
State to sssume responsibility for these
permits. Retention of jurisdiction shall
include the processing of any permil
appeals, modification requests, or
variance requests; the conduct of
inspections, and the receipt and review
of self-monitoring reporta. If any permit
appeal, modificalion request or variance
request is not finally resolved when the
Federally iasued permit expires, EPA
may, with the consent of the State,
retain jurisdictlion until the matter is
resolved.

(e) Upan submission of a complete
program, EPA will conduct a public
hearing, if interest is shown, and
determine whethet to approve or
disapprove the program taking into
conaideration the requirements of this
part, the CWA and sny comments
received.

(1) Any Siate program approved by
the Administrator shall at all times be
conducted in accordance with the
requiremenls of this Part,

(8) No partial NPDES programs will be
approved by EPA. The Stale program
must prohibit (except as provided in
§ 122.3) all point source discharges of
pollutants, all discharges into
aquaculture projects, and all disposal of
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submission shall contaln at least three
copies of the following:

(1) A letter from the Governor of the
State requesting program approval;

{2) A complele program description,
as required by § 123.22, describing how

*the State intends to carry out its
responsibilities under this Part;

(3] An Attorney General's stalement
as required by §123.23;

{4) A Memorandum of Agreement
-with the Regional Administrator as
required by § 123.24;

{5) Copies of all applicable State
statutes and regulations, including those
governing State administrative
procedures;

{b) Within 30 days of receipt by EPA
of a Slate program submisston, EPA will
notify the Stale whether its submission
is complete. [f EPA finds that a State’s
submission is complete, the stalutory
review period [i.e., tha periad of lime
allotted for formal EPA review of a
proposed State program undet CWA)
shall be deemed to have begun on the
date of receip! of the State's submission.
If EPA finda that a State’s submission ia
incomplete, the statutory review period
shall not begin until all the necessary
information is received by EPA.

(c) If the State’s gubmission is
materially changed during the statutary
review period, the slatutory review
period ehall begin again upan receipt of
the revised submission.

{d} The State and EPA may extend the
statutory review period by agreement.

sewage sludge which results in any
pollutant from such sludge entering into
any waters of the Uniled States within
the State's jurisdiction, excep! as
authorized by a permit in effect under
the State program or under section 402
of CWA. NPDES authority may be
shared by two or more State agencies
but gach agency must have Stalewide
jurisdiction over a class of activities or .
discharges. When more than one agency
is responsible for issuing permits, each
agency must make a submission meeting
the requirements of § 123.21 before EPA
will begin formal review.

{h) A State's lack of authority to
regulate activitles on Indian lands does
not impair a State's ability to obtain full
pragram approval in accordance with
this Par, i.e., inability of a State 1o
regulate activities on Indian lands does
not constitute & partial program. EPA
will administer the program on Indian
lands if the State does not seek this
authority.

[Note.—Stales are advised to contact the
United Siates Department of the Interior.
Buresu of Indlan Affalrs, concerning
suthority over Indian lands.]

(i) Nothing in this Part precludes a
State from: )

(1) Adopting or enforcing
requirements which are more stringent
or more extensive than those required
under this Part;

(2} Operating a program with a greater
scope of coverage than that required
under this Part. Il an approved State
program has greater scope of coverage
than required by Federal law the
additional coverage is not part of the
Federally approved program.

|Note.~For example, if a State requires
permits for discharges into publicly owned
treaiment works, these permits are not
NPDES permits.]

§1232 Definitlons.

The definitions in Part 122 apply to all
subparts of this Part.

§123.3 Coordination with other programs,

Issuance of Stale permils under this
Part may be coordinated with issuance
of RCRA, UIC, NPDES, and 404 permits
whether they are controlled by the
State, EPA, or the Corps of Engineers.

§123.22 Program description.

Any State that seeks to administer a
program under this Part shall submit a
description of the program it proposes to

_administer in lieu of the Federal
program under State law or under an
interstate compact. The program
description shall include:

(e} A description in narrative form of
the acope, structure, coverage and
processes of the State program.

(b} A description {including
organization charts) of the organization
and structure of the Stale agency-or
agencies which will have responsibility
for administering the program, including
the infoermation listed below. If more
than one agency is responsible for
administration of a program, each
agency must have statewide juriadiction

See § 124.4. over a class of activities. The

Subpart B—State Program responsibilities of each agency must be

Submissions delineated, their procedures for
coordination set forth, and an agency

§12321 Elements of a program may be designeted as a "lead agency” t0

submission. facilitate communications between EPA

and the State agencies having program

respongibility. If the State proposes to

administer a program of greater scope of
. coverage than is required by Federal

(a) Any State that seeks to administer
a program under this Part shall submit
1o the Administrator st least three
copies of a program submission. The
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law, the information provided under this
paragraph shall indicate the resources
dedicated to administering the Federally
required portion of the program.

(1) A description of the State agency
staff who will carry out the State
program, including the number,
occupations, and general duties of the
employees. The State need not submit

" complele job descriptions for every

employee carrying out the State
program,

(2} An itemization of the estimated
costs of establishing and administering
the program fer the first two years after
approval, including cost of the personnel
listed in paragraph {(b){1) of this settion,
cost of administrative support, and cost
of technical support.

{3) An itemization of the sources and

" amounts of funding, including an

estimate of Fedaral grant monsy,
available to the State Director for the
first two years after approval to meet
the costs liated in paragraph {b)(2) of
this section, identifying any restrictions
uTimitationa upon this funding,

c) A description of applicable State
procedures, including permitting
procedures and any State administrative
or judicial review procedures;

(d} Copies of the permit form(s),
application form{s), and reporting
form(s) the State intends to employ in its
program. Forms used by States need not
be identical to the forms used by EPA
but should require the same basic
information, except that State NPDES
programs are required to use standard
Discharge Monitoring Reports (DMR]).
The State need not provide copies of
uniform national forms it intends to use
but should note its intention to use such

- forms.

[Note.—States are encouraged io use
uniform national forns estabiished by the
Administrator. If uniform national forms are
used, they may be modified to include the
State Agency's name, address, logo, and
olher similar information, &s appropriate, in
place of EPA’s.)

{eJ A complete description of the
State's compliance tracking and
enforcement progrems.

§12323 Attormey General's statement.
(a) Any State that seeks to administer
a program under this Part shall submit a
statement from the State Attomey
General (or the attorney for those State
or interstate agencies which have
independent legal counsel) that the laws
of the Stale, or an interstate compact,
provide adequate authority to carry out
the program described under § 125.22
and to meet the requirements of this
Part. This stalement shall include
citations o th: specific statutes,
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istrative reguiations, and, where

ppropriate, judicial decisions which
demonstrate sdequate authority. State
statutes and regulationa cited by the
State Attorney General or independent
legal counsel shall be in the form of
lawfully adopted State statutes and
regulations at the lime the statement is
signed and shall be fully effective by the
time the program is approved. To qualify
as "independent legal counsel” the
attorney signing the staternent required .
by this section must have full authority
to independently represent the State
agency in court on all mattera pertaining
to the State program. i

[Note.—EPA will supply States with an
Attomey General's statement format on
request.]

(b} If a State peeks authority over
activities on Indian lands, the statement
shall containh an appropriate analyais of
the State's authority.

{c) The Attorney General's statement
shali certify that the Siate has adequate
legal authority to issus and enforce
general parmits if the State seeks to ¢
implement the general permit program
under § 122.28.

§' 123.24 Memorandum of Agreement with
the Reglonal Administrator,

{a) Any State that seeks to adminiater

rogram under this Part shall submit a

:morandum ¢f Agreement. The
Memorandum of Agreement shallbe
executed by the State Director and the
Regional Administrator and shall
become effective when epproved by the
Administrator, In addition to meeting
the requirements of paragraph (b) of this
section, the Memorandum of Agreement
may include other terms, conditions, or
agreements consistent with this Part and
relevant lo the adminiatration and
enforcement of the State’s regulatory
program. The Administrator shall not
approve any Memorandum of
Apgreemant which contains provisions
which restrict EPA's statutory oversight
responsibility. .

(b} The Memorandum of Agreement
ghall include the following:

(1) Provisions for the prompt transfer
from EPA to the Stale of pending permit
applications and sny other information
relevant to program operation not
aiready in the pessession of the State
Director (e.g., support files for permit -
iasuance, compliance reports. etc.). If
existing permits are transferred from
EPA to the Slate for administration, the
Memorandum of Agreement ghall
contain provisions specifying a
procedure for transferring the
administration of these permits. If a
“tate lacks the suthority to directly

ninlster permits issued by the Federal

government, a procedure may be
established to transfer responalbility for
these permits.

[Note~For example, FPA and the State
sod the permittee could agree that the State
would issue a parmit{s) identlcal lo the
outstanding Federai permit which would
simultanecusly be terminated.}

(2) Provisions specifying classes and
categories of permit applications, draft
permits, and proposed permits that the
State will gend to the Reglonal
Adminisirator for review, comment and,
where applicable, objection.

(3) Provisions epecifying the frequency
and content of réports, documents and
other information which the State is
required to submit to EPA. The State
shall allow EPA to routinely review
State records, reports, and files relevint
to the administration end enforcement
of the approved program. State reports
may be combined with grant repotis
where appropriate. These procedures
shall implement the requirements of
§123.43. '

{4) Provisions on the State's
compliancé monitoring and enforcement
program, including:

{i) Provisions for caordination of
compliance monltoring activllies by the
State and by EPA. These may specily
the basls on which the Regional
Administrator will select facilities or
activities within the State for EPA
inspection. The Regional Administrator
will normally notify the State at least 7
days before any such inspection; and

_{ii) Procedures o assure coordinalion
of enforcement activities.

(5} When appropriate, provisions for
joint processing of permits by the State
and EPA for facilitiea or sctivitiea which
require permits from both EPA snd the
State under different programs. (See
§124.4.)

[Note.—To promoete efficiency and 1o avoid
duplication and inconsistency, Slates are
oncouraged to enter into joint processing
sgreements with EPA for permil lasuance.
Likewise, States are encouraged (but not.
required) 10 consider steps 1o coordinate or
consolidate their own permit programs and
aclivitiea.]

(8) Provisions for modification of the
Memorandum of Agreement in
accordance with this Part.

(¢) The Memorandum of Agreement,
the annual program grent and the State/
EPA Agreement should be consistent. If
the State/EPA Agreement indicates that
a change is needed in the Memorandum
of Agreement, tha Memorandum of
Agreement may be amended through the
procedures set forth in this part. The -
Stato/EPA Agreement may not override
the Memorandum of Agreement.
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[Note.—Detalled program priorilies and
specific arrangements for EPA support of the
State program will change and are therefore
more appropriately negoiiated in the context
of annua! sgrecmants rather than in the
MOA, Howevar, It may atill be appropriate to
specify in the MOA the basis for such
detalled agreements, e.g., a provision in the

. MOA specifying that EPA will select facilities

in the State for inspection annually as part of
the State/EPA agreement.)

(d} The Memerandum of Agreement
shall also spacify the extent to which
EPA will waive its right to review, -
object to, or comrent upon Stale-issued
permits under sections 402(d)(3), {e) or
(f) of CWA. While the Reglonal
Administrator and the State may agree
to wajva EPA raview of cerlain “classes
or categories” of permits, no waiver of
review may be granted for the following
dischargea:

(1) Discharges into the territorial sea;

(2) Discharges which may affect the
walters of a Stale other than the one in
which the discharge originates;

(3) Discharges proposed to be
regulated by general permits (sea
§122.28)

{4) Discharges from publicly owned
treatment works with a daily average
discharge exceeding 1 million gallaon
per day; .

(5} Discharges of uncontaminated
cooling water with a daily average
discharge exceeding 500 million gallons
per day; .

(6) Discharges from any major
discharger or from any discharger within
any of the 21 industrial categories listed
in Appendix A to Part 122;

- (7) Discharges from other sourcas with
& daily average discharge exceeding 0.5
(one-half) million gallons per day,
except that EPA review of permits for
discharges of non-process wastewalter
may be waived regardless of flow.

{e) Whenever s waiver is granted
under paragraph (d) of this section, the
Memorandum of Agreement shall
confain:

(1) A statement that the Regional
Administrator retaina the right to
terminate the waiver as to future permit
actions, in whole ar in part, at any time
by sending the State Direclor written -
notice of termination; and

(2) A statement that the State shall
supply EPA with copies of final permits.

§123.25 Requirements for permitting.

(a) All Stale programe under thia Part
musl heve legal autharity to implement
each of the following provisions and
must be administered in conformance
with each: except that States are not
precluded from omilting or modifying
any provisions to impose more stringent
requirements;
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(1) § 122.4—{Prohibitons):

{2} § 122.5(a] and (b)}—~(Effect of
permit);

(3) § t22.7(b}{d}—[Confidential
information);

(4 § 122.21(a)-(b). {e}-{j}, and (I}-{o}—
(Application for a permit);

(5) § 122.22—{Signatories);

(8} § 122.23—{Concenlrated anima}
{eeding operations);

{7) § 122.24—{Concentrated aqualic
animal production facilities);

(8) § 122.25—{ Aquaculture projects):

{9) § 122.26—{Separate storm sewers);

(10) § 122.27—{Silviculture}; :

(11) § 122.28—{General permits),
provided that States which do not seek.
to implement the general permit program
under § 122.28 need not do ao.

(12) § 122.41—~{Applicable permit
conditions); '

{13) § 122.42—{Condilions applicable
1o specified categaries of permils);

{14) § 122.43—{Establishing permit
conditions); )

{15] § 122.44—{Establishing NPDES
permit conditions): _

(16) § 122.45—{Calculating permit
conditions}); .

{17) § 122.486—({Duralion}:

(18) & 122.47(a)—{Schedules of
compliance);

(19) § 122.48—(Monitoring
requirements);

(20) § 122.50-~{Disposal intc wells);

(21) § 122.861—{Permit tranafer):

(22} § 122.62—{Permit modification);

(23) § 122.64—(Permil termination);

(24) § 124.3{a}—{Applicalion {or g
permit);

{25) § 124.5 (a), {c). (d). and (f)—
{Modification of permits); .

(26)'§ 124.8 (a). (c). (d). and (e)}—{Draft
permit);

(27) § 124.8—(Fact sheets);

{28) § 124.10 [a){2)(ii). (a)(2)(iii).
(a){3)(v}. (b). [c). (d). and (e}—{Public
notice);

(29) § 124.11—{Public comments snd
requests for hearings);

(30} § 124.12(a)}—{Public hearings);
and °

{31} § 124.17 (a) and (c)—(Response to
comments);

(32) § 124.56—(Facl sheels);

(33} § 3124.57(a)}—(Public nolice};

(34} § 124.59—Comments from
povernment agencies);

{35) § 124.82~{Decision on variances);

{38) Subparts A, B.C.D,H.[ ], Kand L
of Part 125; énd

(37) 40 CFR Parts 129, 133, and
Subchapter N.

{Note.—Stales need nol implement
provisions identical 1o the above listed
provigions. Implamented provisions musl,
however, eatablish requirements at least as
stringent ap the corresponding listed
provislons. While States may impose more

" stringan! requirements, they may nol make

one requirement more lenicnt as o tradeofl
for making another requirement more
stringent; for example, by requiring that
public hearings be held prior (0 issuing any
permit while reducing the amounl of advance
nolice of such a hearing.

State programa may, if they have adeguate
legal autherily, implement any of the
provisions of Parts 122 and 124, Sce, for:
example, § 122.5(d) (continustion of permits)
and § 124.4 (consolidation of permit
proceesing). -

For example, 8 Blate may impose more
stringent requirements in an NPDES program
by omilling the dpsel provision of § 12241 or
by requiring more prompt notice of an upset.]

(b) State NPDES programs shall have

an approved continuing planning
process under 40 CFR 35.1500 and shalt

. assure that the approved planning

process Is at all times conslstent with
CWA.

{c) Siate NPDES programs shall
ansure that any board or body which
approves all or portions of permits shall
not include as a member any person
who receives, or has during the previous
2 years received, a significant partion of
income directly or indirectly from’permit
holders or applicants for a permit.

{1} For the purposes of thia paragraph:

(i) "Board or body" includes any
individual, including the Director, who
has or shares authority to approve all or
portions of permits either in the first
instance, as modified or reissued, or on
appeal.

(ii) "Significant portion of income"
means 10 percenl or more of gross
personal income for a calendar year,
except that it means 50 percent or more
of gross personal income lor a calendar
year If the recipient is over 60 years of
age and is receiving that portion under
retiremenl, pension, or similar
arrangerment.

(iii) "Permit holders or applicants for a
permit” does not include any
department or agency of a Stale
governrment, such as e Department of
Parks or a Department of Fish and
Wildlife.

{iv} “Income” includes retirement
benefits, conaultant fees, and stock
dividends. )

(2} For the purposes of paragraph (c)
of this section, income is not received
“directly or indirecily from permit
holders or applicants for a permit” when
it is derived from mulual fund payments,
or from other diversified investments for
which the recipient does not know the
identity of the primary soyrees of
income.

§123.26 Requirements for compliance
evajuation programs.

(a) State programs shall have

- procedures for receipl, evaluation,
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retention and inveatigation for poasibie
enforcement of all nolices and reports
required of permittees and other
regulated persons (and for investigation
for possible enforcement of failure to
submil these notices and reports),

(b) State programs shall have
inspection and surveillance procedures
to determine, independent of
informalion supplied by regulated
persons, compliance or noncempliance
with applicable program requirements.
The State shall maintain:

{1} A program which is capable of
making comprehensive surveys of all
facilities and activities subject to the
State Director's authority lo identify
persons subject to regulation who have
fsiled 1o comply with permit application
or other program requirements. Any
compilation, index or inventory of such
facilities and activities shall be made
available to the Regional Administraior
upon request;

{2} A program for periodic inspections
of the facilities and activities subject to
regulation. These inspections shall be
conducied in 8 manner desigred to:

{i) Determine compliance or
noncompliance with issued pennit
condilions and other program
requirements;

(il} Verify the accuracy of information

" submitted by permittees and other

regulated percons in reporting forms and
other forms supplying menitering data;
and :

(iii} Verily the adequicy of sampling,
monitoring, and other methods used by
permittees and other regulated persons
o develop that information;

(3} A program for investigating
information obtained regarding
violations of applicable program and
permit requirements; and

{4) Procedures for receiving and
ensuring proper consideration of
information submitted by the Public
about violations. Public effort in
reporling violations shall be encouraged.
and the Slate Director shall make
available information on reporting
procedures. - :

(c) The State Director and State
officers engaged in compliance
evaluation shall have authority to enter
any site or premises subject to
regulation or in which records relevant
fo program operation are kept in order
1o copy any records, inspec!, monitor or
otherwise investigpate compliance with
the State program including compliance
wilh permit conditions and other
program requirements. States whoge law
requires a search werrant before entry
conform with this requirement.

{d) Investigatory inspections shall be
conducted. samples shall be taken and
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her information shall be gathered in a
wanner (e.g. using proper “chain of
custody” procedures) that will produce
evidence admissible in an enforcement
proceeding or in court,

(e} State NPDES compliance
evaluation programa shall have
procedures and ability for:

(1) Maintaining a comprehensive
inventory of all sources covered by

-NPDES permits and a schedule of
reports required to be submltted by
permittees to the State agency:

(2) Initial screening (L.e., pre-
enforcement evaluation) of all permit or
grant-reisted compliance information 1o
tdentify violations and 1o astablish
priorities for further substantive
technical evaluation;

(3] When warranted, conducting a
substantive technical evaluation
following the initial screening of ali
permil or grani-related compliance
information to determine the
appropriate agency response;

(4) Maintaining a management
information system which supports the
compliance evaluation activities of this
Part; and

(5) Inepecting the facilities of al) major

dischargers et Icast annually.

§ 123.27 Requirements for enforcemant
*horlty, .

1) Any State agency administering a
program shall have available the
following remedies for violations of
State program requirements:

(1) To restraln immediately and
eflectively any peraon by order or by
-suit in State courl from engsging in any
unauthorized activity which is
endangering or causing demage to
public health or the environment;

(Note.—Paragraph [8){1) requires that

. States have & mechaniam [e.g.,, an
adminislrative cesse and desls! order or the
ability to seek a temporary restraining order)
to atep any unauthorized nctivity
endangering public health or the
environment.)

(2} To sue in courts of competent
jurisdiction 10 enjoin any threatened or
‘continuing violation of any program
requirement, including permit .
condilions, without the necessity of &
prior revocation of the permit;

(3) To assess or gue to recover in court
civil penalties and to seek criminal
remedies, including fines, as follows:

(i} Civil penalties shall be recoverable
for the violation of any NPDES permit
condition; any NPDES filing
requirement; any duty to allow or carry
cut inspection, entry or monitoring
activities; or, any regulation. or orders

. ' -ed by the Stale Director. These
Nies shall be assessable in at least

tha amount of $5,000 a day for each
viclation.

- [(ii) Criminal fines shall be recoverable
against any person who wiltfully or
negligently violates any applicable
slandards or limitations; any NPDES
permit condition; or any NPDES filing
requirement. These fines shall be
assessable in st least the amount of
$10,000 a day for each violation.

[Note.—States which provide the criminal
remedies based on “criminal negligence,”
“gross negligence™ or sirict liability saticfy
the raquirement of patagraph (a)(3)[iii)(B) of
this section.]

(iii) Criminal fines shall be
recoverable agains\ any person who
knowingly makes any false statement,
representation or cerlification in any
NPDES form, in any notice or report
required by an NPDES permit, or who
knowingly renders inaccurate any
monitoring device or methed required o
be mainiained by the Director. These
finea shall be recoverable in at least the
amount of $5,000 for each instance of
violation,

[Note~In many States the State Director
will be represented in Stale courts by the
State Attorncy General or other appropriate
legal officer. Although the State Director need
nol appesr in court ections he or she should
have power lo request thal any of the sbove
scliona be brought.]

(b){1) The maximum civil penalty ot

- criminal fine {ag provided, in paragraph

(a){(3) of thia seclion) shall be assessable
for each instance of violation and, if the
violation is continuous, shall be
assessable up to the maximum amount
for each day of violation.

(2) The burden of proof and degree of
knowledge or intent required under
State law for establishing violations
under paragraph (a}(3) of this section,
shall be no greater than the burden of

-proof or degree of knowledge or intent

EPA mus! provide when it brings an
aclion under the appropriste Acl;

(Note.—For example, this requirement is
not mel il State law inciudes mental state as
an elament of proof for civi) violations.}

(¢) Any civil penalty assessed, sought
or egreed upon by the Stale Director
under paragraph (8)(3) of this section
shall be appropriate 1o the violafion. A
civil penalty agreed upon by the State
Director in setliement of administralive
or judicial litigation may be adjusled by
a percentage which represents the
likelihood of auccess in establishing the
underlying violation|s) in the lilgation,
If this civil penalty, together with the
costs of expeditious compliance, would
be so severely disproporlionate to the.
resources of the violator as to jeopardize
continuance in business, the payment of

.the penalty may be defetred or the
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penalty may be forgiven in whole or
part, as circumstances warrant. In the
case of a penalty for a failure to meet a
statutory or final permit compliance
deadiine, “appropriate Lo the violation"
as used in this paragraph, means a
penalty which ia equal to:

(1} An amount appropriate lo redress
the harm or nisk to public health or the

. environment; plus

{2) An amount appropriale to remove
the economic benefit gained or to be
gained from delayed compliance; plus

(3) An amoun! appropriate as a
penalty for the violator's degree of
recalcitrance, defiance, or indifference
to requirements of the law; plus

(4} An amount appropriate to recover
unusual or extraordinary enforcement’
casis thrust upen \he public; minug’

'(5) An amount, if any, appropriate to
reflect any part of the noncompliance
attributable to the government itself;
and minus

(6} An amount appropriate to reflect
any part of the noncompliance caused
by factors completely beyond the
violator's control (e.g. floods, fires),

[Note.—In additisn to the requirements of
this paragraph, the State may have other
enforcement remedies. The following
enforcement options, while not mandatory,
are highly recommended:

Procedures which enable the Siate 10
as8ess or 1o sue any persons respansible for
uneuthorized activities for pny expenses
incurred by the State in removing, correctling,
or lerminuling sny adverse effects upon
human health and the environment resuiting
from the unauthorized activity, whether or
not accidental:

Procedures which enable the State to sue
for compensation for any loss or destruclion
of wildlife, fish or aguatic life, or their
habita!, and for any olher damages cavsed by
unavthorized activily, either to the Slate or to *
any residents of the Siate who are direcily
aggrieved by the unautharized activity, or
bath; and
- Procedures for the administrative
asgesament of penalties by the Director.)

(d) Any Stale administering a program
shall provide for public participation in
the State enforcement process by
praviding either:

{1) Authority which allows
intervention as of right in any civil or
administrative action 1o obtain remedies

- specified in paragraphs (&)(1), (2} or (3)

of this section by any citizen having an
interest which is or may be adversely
affected; ar

(2) Assurance that the State agency or
enforcement authority wilk:

(i) Investigate and provide written
responses to ail citizen complaints
submilled pursuant {o the procedures
specified in § 123.26(b){4);
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(i) Not oppose intervention by any
cilizen when permiasive intervention
may be authorized by statule, rule, or
regulation; and

({ii) Publish notice of and provide &t
least 30 days for public comment on any
proposed settlement.of 8 State
enforcement action.

§ 123.28 Conlrol of dlspoaal of pollutants
Into wells,

State law must provide authority to
issue permils to control the disposal of .
pollutants into wells. Such authority
shsll enable the State to protect the
public health and welfare and to prevent
the pollution of ground and surface
walers by prohibiling well discharges or
by isauing permits for such discharges .
with appropriate permit terms and
conditions. A program approved under
geclion 1422 of SDWA salisfies the
requirements of this sectian.

[Note.~States which are authorized to
administer the NPDES permit program under
saclion 402 of CWA ere encoureged 1o rely
on existing statutory authority, to the extont
possible, in developing a State UIC program
undet section 1422 of SDWA. Section
402(b)(1)(D) of CWA requires thail NPDES .
Statea have the authorily “te lssue permits
which * * * control the disposul of
potlutanis into wells.” In many instances,
therefore, NPDES States will have existing
statulory authority 1o regulate well disposal
-.which aatisfies the requirements of the UIC
program. Note, however, that CWA excludes
cerlain types of well injeclions from the
definition of “pollutant.” If the State's
statulory aulhorily conlains & similar
exclusion it may need to be madified to
qualify for UIC program spproval.}

§123.29 Prohibltion.

Stale permit programs shall provide
that no permit shall be issved when the
Regional Administrator has objected in
writing under § 123.44.

Subpart C—Transfer of Information
and Permlit Roview

§123.41 Sharing of Information.

(&) Any information obtained or used
in the administration of a Stote program
shall be available to EPA upon requesl
without restriction. If the information
has been submitied to-the State undera
claim of confidentiality, the State must
submil that claim to EPA when
providing informalion under this section.
Any 1pforrnal|on obtained from a State
and subject to & claim of confidentiality
will be treated in accordance with Lhe
regulations in 40 CFR Part 2. if EPA
obiains from a State information that is
not ¢laimed to be confidential, EPA may
make that information available 1o the
public without further notice.

[b) EPA shall furnish to States with

_approved programs the information in

Hsy files not submitted under & ciaim of
confidentiality which the State needs to
implement its approved program. EPA
shall furnish 1o States with approved
programs information submitted to EPA
under a claim of confidenliality, which
the State needs 1o implement its
approved program, subject to the
conditions in 40 CFR Part 2.

§123.42 Recelpt and use of Federal -
Information. )

Upon approving a Stale permit
program, EPA shall send to the State
agency administering the permit
program any relevant information which
was collected by EPA. The
Memorandum of Agreement under
§ 123.24 shall provide for the following,
in such manner as the State Direclor and
the Regional Administrator shall agree:

(a) Prompt transmission to the State
Director from the Regional
Administrotor of copies of any pending
permil applications or any other
relevant information collected before
the approval of the State permit program

and not already in the possession of the .

State Director. When existing permits
are transferred to the Slate Director
(e.g., for purposes of compliance
moniloring, enforcement or reissuance),
relevanl information includes support
files for permit issuance, compliance
reports and records of enforcement
actions.

{b) Procedures to ensure that the State
Director will not issue a permit on the
basia of any application received from
the Regional Administrator which the
Regional Administrator identifies as
incomplete or otherwise deficient until
the State Director receives information
sufficient to correct the deficiency.

§123.43 Transmission of information to
EPA.

{s} Each Slale agency administering a
permit program shall transmit to the
Regional Administrator copies of permit
program forms and any other relevant
informalion lo the exlent and in the
manner agreed to by the State Director
and Regional Administralor in the
Memorandum of Agreement and nol
inconsistent with this Part. Proposed
permits shall be prepared by State
agencies unless agreement to the
conlrary has been reached under
§ 123.44(j). The Memarandum of
Agreement shall provide lor the

- following:

(1} Prompt transmission to the
Regional Administrator of a copy of all
complete permit applicaligns received
by the State Director, except those for
which permit review has been waived
under § 123. Zq[d] The State shall supply
EPA with copies of permit applications
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for which permit review has been
waived whenever requested by EPA;

{(2) Prompt transmission lo the
Regional Administrator of notice of
every aclion taken by the State agency
related to the consideration of any
permit applicalion or general permit,
including a copy of each proposed or
dralt permit and any conditions,
requirements, or documents which are
related to the proposed or draft permit
or which alfect the authorization of the -
proposed permit, except those for which
permit review has been waived under
§ 123.24(d). The Stale shall supply EPA
with copies of notices for which permit
review has been waived whenever
requested by EPA; and

(3) Transmission to the Regional
Administrator of a copy of every 1ssued
permit following issuance, along with
any and all conditions, requirements, or
documents which are related to or affect
the authorization of the permit.

{b) The Staie shall transmit a copy of
each draft general permil ar proposed
general permit, except those for separate
slorm sewers, e the EPA Director,
Office of Water Enforcement and
Permits at the same time the draft
3enern| permit or proposed general
permit is transmittad to the Regional
Administrator under paragraph (a){2) of
this section.

(c) The Slate program shsll provide
for transmission by the State Director to
EPA of:

[1) Notices from publicly owned
treatment works under § 122.42(b) and
40 CFR Part 403, upon request of the
Regional Administrator;

(2) A copy of any significant
tomments presented in writing pursuant
to the public notice of a draft permil and
a summary of any significant comments
presented at any hearing on any draft
permit, except those comments
regarding permita for which permit
review has been waived under
§ 123.24(d) and for which EPA has not
olherwise requested receipl, if:

(i) The Regional Administrator
requests this information: or

(ii) The proposed permit contains
requiremenis significantly different from
those contained in the tentalive
determination and draft permit; or

(iii} Significant comments objecting to
the tenlative determination and draft
permit have been presented at the
hearing or in writing pursuant to the
public notice.

(d) Any State permit program shall
keep such records and submit to the
Administrator such information as the
Adminisirator may reasanably reguire
to ascertain whether the State program
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Jmplies with the requirements of CWA
ur of this Part.

§123.44 EPA Review of and objections to
State permits.

(a)(1) The Memarandum of Agreement
shall provide a period of lime [up to 80
deys from receipt of proposed permits)
o which the Regional Administrator
may make general comments upon,
objections to. or recommendations with
reapect to proposed permita. EPA
reserves the right to take 90 days to
supply specific grounds for objeclion,
nolwilhstanding any shorter period

_specified in the Memorandum of

Agreement, when a general objection is
filed within the review period specified
in the Memorandum of Agreement, The
Regional Adminisirator shal] send a
copy of any comment, objection or
recommendaltion to ihe permit applicant,
(2} In the case of general permits, EPA
shall have 90 days from the dete of

receipt of the proposed general permit to

comment upon, object to or make
recommendations with respect to the
proposed general permit, and is not
bound by any shorter Lime limits set by

" the Memorandum of Agreemenl for
_general comments, objections or

recommendations. The EPA Director,

" Office of Waler Enforcement and

Imns may camment upan, object to, or
recommendations with respect lo
proposed general permits, except those
for separate storm sewers, pn EPA’s
behalf.

(b)(1) Within the penod of time
provided under the Memorandum of
Agreement for making general
comments upon, objections to or
recommendations with respect to
proposed permits, the Regional
Administrator shall notify the State
Director of any objection to issuance of
a proposed permit {except as provided
in paragraph (a)(2) of this section for
proposed general permits). This
notification shall set forth in writing the
general nature of the objection.

{2) Within 80 days following receipt of
a proposed permit 1o which he or she
has objected under [b)(1) of this section,
ar in the case of general permils within
20 days after receip!t of the proposed
zeneral permit, the Regional .
Administrator, or in the case of general
sermils other than for separate storm
sewers, the Regional Administrator or
the EPA Direclor, Office of Water
3nforcement and Permits, shall set forth
‘n wriling and transmit to the State
Director:

(i) A statement of the reasons for the
nbjection (including the section of CWA

- regulations that support the
laction), and

(i} The actions lhat must be taken by
the State Director to eliminate the
objection (including the effluent
limitations and conditions which the
permil would include if it were iasued
by the Regional Administrator.)

|Nota.—Paragraphs {a) and (b) of this
section, in effeci, modify any existing
sgreement belwesn EPA and the Stale which
provides less than 80 days for EPA 1o supply
the specific grounds for an objection,
However, when an agreemeni provides for an
EPA raview period of less than 90 days, EPA
must file & general objeclion, in accerdance
with paragraph (b)(1} of this section within
the time specified in the agreemenL Thias
general objeclion must be followed by a
specific objection within the B0-day period.
This modification to MOA's allowa EPA to
provide detailed informalion concerning
acceptable permil conditions, as required by
section 492(d) of CWA. To &vold possible
confusion, MOA's should be changed lo
reflect this arrangement.} -

(c) The Regional Administrator's

.objection to the issuance of 8 proposed

permit must be based upon ene er more
of the following grounds:

(1) The permit fails to apply, or to
ensure compliance with, any spplicable
requirement of this Part;

|Note.~For example, the Regional
Administrator may object Lo 8 permit not
requiring the achievement of required eflluent
limilaljons by applicable statulory
deadiines.}

(2) In the case of a proposed permit
for which notification to the
Administrator is required under section
402(b)(5) of CWA, the written
recommendations of an affecled State
have not been accepted by the
permitting State and the Regional
Administrator finds the reasons for
rejecling the recommendntions are
inadequale;

(3) The procedures Iol!owed in
connection with formulation of the
proposed permit failed in 8 material
respect (0 comply with procedures
required by CWA or by regulations
thereunder or by the Memorandum of
Agreement;

(4) Any finding made by the State
Director in connection with the
proposed permit misinterprets CWA or
any guidelines or regulations under
CWA, or misapplies them to the facts;

(5} Any provisions of the proposed
permil relating to the maintenance of
records, reporling, monitoring, sampling,
or the provision of any other information
by the permittee are inadequate, in the
judgment of the Regional Administrator,
to assure compliance with permit
conditions, including effluent standards
and limitations required by CWA, by
the guidelines and regulations iasued
under CWA, or by the proposed permit;
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(8) In the case of any proposed permit
with respect lo which applicable -
effluenl standards and limitations under
sections 301, 302, 306, 307, 318, 403 and
405 of CWA have nol yet been
promulgated by the Agency, the
proposed permit, in the judgment of the
Regional Administrator, fails to carry
out the provisions of CWA or of any
regulations issued under CWA; the
provisions of this subparagraph apply to
determinations made pursuant to
§ 125.3(c)(2) in the absence of applicable
guidelines and to best management
praclices under section 304(e) of CWA,
which must be incorporated into permits
88 requirements under sections 301, 306,
307, 318, 403 or 405, as the case may be;

(7] Issuance of the proposed permit
would in any other réspect be outside
the requirements of CWA, or regulations
issued under CWA.

(d) Priar to notifying the State Director
of an objection based upon any of the
grounds sel forth in paragraph (b) of this
section, the Regional Administrator;

(1) Shall consider all data transmitted
pursuant to § 123.43;

[2) May, if the information provided is
inadequate to determine whether the
proposed permil meets the guidelines
and requirements of CWA, request the
State Director to tranamit to the
Regional Administrator the complele
record of the permit proceedings before
the State, or any portions of the record
that the Regional Administrator
determines are necessary for review. If
this request is made within 30 days of
receipt of the State submittal under
§ 123.43, it shall constitule an interim
objection to the issuance of the permit,
and the full period of timea specilied in
the Memorandum of Agreement for the
Regional Administrator's review shall
recommence when the Regional |
Administrator has received such record
or portions of the record; and

(3} May, in his or her discretion, and
la the extent [easible within the period
of time available under the
Memorandum of Agreement, afford to
interested persons 8n opportunity to
comment on the basis for the objection;’

{e) Within 80 days of receipt by the
State Director of an objection by the
Regional Administrator, the Siate or
interstate agency or any interesied
person may requesl that a public
hearing be held by the Regional
Administrator on the objection. A publlc
hearing in accordance with the
procedures of §§ 124.12 {c} and {d) shall
be held, snd public notice provided in
accordance with § 124,10, whenever
requested by the State or the interstate
agency which proposed the permit or if
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warranted by significani public interest
based on requasts received.

(1) A public hearing held under
paragraph (e) of this section shall be
conducted by the Regional
Administrator; and, at the Regional
Administrator's discretion, with the
assistance of an EPA panel designatad
by the Regional Administrator, in an
orderly and expeditious manner,

{g) Following the public hearing, the
Regional Administrator shall realfirm
the original objection, modify the terms
of the objection, or withdraw the
objection, and shall notify the State of
this decision.

{h)(1) If no public hearing is held
* under paragraph (e) of this section and
the State does not resubmit a permit
revised to meet the Regianal
Administrator's objection within 00 days
of receipt of the objection, the Regional
Administrator may issue the permit in
accordance with Parts 121, 122, and 124
of this chapter and any other guidelines
and requirements of CWA,

(2) If a'public hearing is held under
paragraph (&) of this seclion, the
Regional Administrator does not
withdraw the objection, and the Slale
does not resubmit a permit revised Lo
meet the Regional Administrator's
objection or modified objection within
30 days of the dale of the Regional
Administrator's notification under
paragraph (g) of this section, the
Regional Adminisirator may issue the
permit in accordance with Parts 121, 122,
and 124 of this chapter and any other -
guidelines and requirements of CWA,’

(3) Exclugive authority to issue the
permit passes to EPA when the times set
. out in this paragraph expire.

(i) In the case of proposed general
permils for discharges other then from
separale slorm sewers insert "or the
EPA Director, Office of Waler
Enforcement and Permits" after
“Regional Administrator” whenever it
appears in paragraphs (c)}-(h) of this
section.

{i) The Regional Adminisirator may
agree, in the Memorandum of
Agreement under § 123.24, to review
draft permits rather than proposed :
permits. In such s case, & proposed
permit need not be prepared by the
Stale and transmitted to the Regional
Administrator for-review in accordance
with this section unless the State
proposes to Issue a permit which differs
from the draft permit reviewed by the
‘Reglonal Administrator, the Regional
Administrator has objected to the draft
permit, or there is significant public
comment,

§ 123.45 Noncompliance and pragram
reporting by the Director.

The Director shall prepare quarierly
and annual reporis as detailed below.
When the State is the permit-issuing
authority, the State Director shall submit
any reports required under this section
to the Regional Administrator. When
EPA is the permil-issuing authority, the
Regiona) Administrator shall submit any
repart required under this section to
EPA Headquarters.

(a) Quarterly reports. The Director
shall submit quarterly narrative reporis
for major facilities as followa:

(1) Fermat. The report shsll use the
following format:

{i) Provide a sepsrale list pn NPDES
permillees which shall be .
subcategorized as non-POTWp, POTWs,
and Federal permitlees; |

(ii) Far facilities or activities with
permits under more than one program,
provide an additional listing combining
information on noncempliance for each
such facility;

{iif) Alphabetize each list by permiitee
name. When two or more permitiecs
have the same name, the lowest permit
number shall be entered first.

(iv) For each entry on a list, include
the following information in the
following order: ;

(A} Name, location, and permit -~
number of the noncomplying permittee.

(B) A brief description and dale of .
euch instance of noncompliance for that
permillee. Instances of noncompliance
may include one or more of the kinds set
forth in paragraph (a)(2) of this section.
When a permittee bas noncompliance of
more than one kind under a single
program, combine the information into 8
single entry for each such permitiee.

(C) The date(s) and a brief description
of the ection(s) taken by the Director to
ensure compliance.

(D) Status of the instance(s) of
noncompliance with the date of the
review of the status or the date of
resolution.

(E) Any details which tend to explain
or mitigate the instance(s) of
noncompliance. :

(2) Instances of noncompliance to be
reported. Any instances of.
noncompliance within the following
categories shall be reported in
successive reports unti) the
noncompliance is reported as resolved.
Once noncompliance is reporied as
resolved it need not appear in
subsequent reports.

(i) Failure lo camplete construction
elements: When the permittee has failed
to complete, by the date specified in the
permit, an element of a compliance
schedule involving either planning for
construction (for example, award of a
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contract, preliminary plans), or a
construction step (for example, begin
construction, attain operation level); and
the permitiee has not returned to
compliance by accomplishing the
required elemen! of the schedule within
30 days from the dale a compliance
schedule report is due under the permit.
(il) Modiffcations to schedules of -
compliance: When a schedule of
compliance in the permit has been
wmodified under §§ 122.62 or 122.64

" because of the permittee's

noncompliance,

(i§i) Failure to complete or provide
compliance schedule or monitoring
reports: When the permittee has failed
to complele or provide a report required
in 8 permit compliance schedule (for
example, progress reports or notice of
noncomplisnce or compliance) or a
maniloring report; and the permitiee has
not submitted the complete report
wilhin 30 days from the date it is due
under the permit for compliance
schedules, or from the date specified in
the permil for monitoring reports,

(iv) Deficient reporis: When the
required reports provided by the
permittee are so deficient as to cause
misunderstanding by the Director and
thus impede the review of the status of
compliance. _

{v) Noncompliance with other permit
reguirements: Noncompliance shall be
reported in the following circumstances;
_ {A) Whenever the permittee has
vicolated & permit requirement (other
than paragraph (a)(2) (i) or (i) of this
section), and has not returned to
compliance within 45«days from the'date

“reporting of noncompliance was due

under the permit, or

{B) When the Direclor determines that
a paitern of noncompliance exists for a
major facility permittee over the most
recen! four consecutive reporting
periods. This pattern of noncompliance
is based on violations of monthly
averages and excludes parameters for
which there is continuous monitoring.
This pattern includes any violatlion of
the same requirement in two
conseculive reporting periods, and any
vielation of one or more requirements in
each of four consecutive reporting )
periods; or ‘

{C) When thz Director determines
significani permit noncompliance or
other significant event has occurred,
such &s & discharge of a toxic or
hazardous substance by an NPDES
facility. .

(vi) All other. Statistical information
shall be reported quarterly on all other
instances of noncompliance by major
facilities with permit requirements not

14185 1983



Fedaral Register / Vol.

48, No. 84 [ Friday, April 1, 1983 / Rules and Regulations

14186

)herwise reporled under paragraph (a}
f this section.

{b) Annuol reports for NPDES.

{1) Annual noncompliance report
Statistical reporta shall be submitted by
the Director on nonmajor NPDES
permittees indicating the total number
reviewed, the number of noncomplying
nonmajor permittees, the number of
enforcement actions, and number of
permit modifications extending
compliance dead!ines. The statistical
information shail be organized to follow
the types of noncompliance listed in
paragraph (&} of this seclion.

(2] A separate list of nonmajor
discharges which are one or more years
behind in construction phases of the
compliance schedule shall also be
saubmitted in alphabetical order by name -
and permit number.

{c) Schedule.

(1) For all quarteriy reports. On the
laat working day of May, August,
November, and February, the State
Director ghall submit to the Regional
Administrator information concerning
noncompliance with NPDES permit
requirements by major dischargers in
the State in acordance with the
fotlowing achedule. The Regional
Administrator shall prepare and submit
‘~formalion for EPA-issued permits to

‘A Headquarters in accordance with

.e same schedule:

Quanters CovERED 8y REPORTS ON
NONCOMPUANCE BY MAJOR DISCHARGERS
[Daite tow complietion of megproris}
January,  Febnasy, and  'May 1
March

April, May, and Juno............ 'August 31
July, August, end Septomber._ ' November 30

'Heports mus! be made lvnilabla'u: the public o inspoc-
tion and copying on s date.

(2) For e/l annual reports. The period
for annual reports shall be for the
calendar year ending December 31, with
reports compleled and available to the
public no more than 60 days later.

Subpart D—Program Approval,
Revislon, and Withdrawal

§ 12361 Approval process.

(a) After determining that a State
program submission is complete, EPA
shall publish notice of the State's
application in the Federal Register, and
in enough of the largest newspapers in
the State to atiract statewide attention,
and shall mail notice to persons known
to be interested in such matters,
including all persons on appropriate
State and EPA muailing lists and al
-~ ~~mit holders end applicants within the

2. The notice shalk

(1) Provide a comment period of not
less than 45 days during which
interested members of the public may
express their views on the State
program;

(2) Provide for a public hearing within
the State to be held no less than 30 days
after notice is published in the Federal
Register;

{3) Indicate the cost of obtaining a
copy of the State’s submission;

(4) Indicate where and when the
State's subrmission may be reviewed by
the public;

(5) Indicate when an interested
member of the public should contact
with any questions; and

{8) Briefly outline the fundamental
aspects of the State's proposed program,
and the process for EPA review and
decision. )

(b) Within 80 days of the receipt of a
complete program submission under
§ 123.21 the Administratar shall spprove
or disapprove the program based on the
requirements of this Part and of CWA
and \aking into consideration all
comments received. A responsiveness
summary shell be prepared by the
Regional Office which identifies the
public participation activities
conducted, deacribes the malters
presented to the public, summarizes
significant comments received and
explains the Agency's response to these
commenls.

{c) if the Administrator approves the
State's program he or she shall nolify
the State and publish notice in the
Federal Register. The Regional

_Administrator shall suspend the

issuance of permits by EPA as of the
date of program approval.

(d) If the Administrator disapproves
the State program he or she shall notify
the State of the reasons for disapprova!
and of any revisions or modifications 1o
the State program which are necessary
to obtain approval.

§ 123.62 Procedure for revision of State
programs.

{a} Either EPA or the approved Slate
may iniliale program revision. Program
revision may be necessary when the
controlling Federal or State statutory or
regulatory authority is modified or
supplemented. The Stale shall keep EPA
fully informed of eny proposed
modifications to its basic statutory or
regulatory authority, its forms,
procedures, or priorities.

{b) Revision of a State program shall
be accomplished as follows:

(1} The State shall submit & modified
program description, Attorney General's
statement, Memorandum of Agreement,
or such olher documents gs EPA
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determines to be necessary under the
circumstances.

(2} Whenever EPA determines that the
proposed program modification is
substantial, EPA shall issue public
notice and provide an opportunity to
comment for a period of at least 30 days.
The public notice shall be mailed to
interested persons and shall be
published in the Federal Register and in
enough of the largest newspapers in the
State to provide Statewide coverage,
The public notice shall summarize the
proposed revisions and provide for the
opportunity to request a public hearing,

“Such a hearing will be held if there i3

significant public interest based on
requests received.

{3} The Administrator shall approve or
disapprove program revisions based on
the requirements of this Part and of the
CWA. -

(4) A program revision shall become
effective upon the approval of the
Administrator. Netice of approval of any
substantial revision shall be published
in the Federal Register. Notice of
approval of non-substantial program
revisions may be given by a letter from
the Administratar to the State Governor
or his designee.

{c) States with approved programa
shall notify EPA whenever they propose
to transfer all or part of any program
from the approved State agency lo any
other State agency, and shal] identify
any new division of responsibilities
among the agencies involved. The new
agency is not atthorized to adminisler
the program until approved by the
Administrator under paragraph (b) of
this section. Organizational charts
required under § 123.22(b) shall be
revised and resubmitted.

(d) Whenever the'Administrator has
reason to believe thal circumstances
have changed with respect to a State
program, he may requesl, and the State
shall provide, a supplemental Attomney
General's stalement, program
description, or such otker documents or
information as are necessary,

(e) All new programs must comply
with 1hese regulations immediately upon
approval. Any arproved State section
402 permil program which requires
revision to conform to this Part shall be
so revised within one year of the dale of
promulgation of these regulations,
unless a State must amend or enact a

- statute in order to make the required

revigion of State programs in which case
the revision shall take place within two
years, excepl thal revision of State
programs to implement the requirements
of 40 CFR Part 403 (pretreatment) shall
be accomplished as provided in 40 CFR
403.10. In addition, approved States
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shail submit, within & months, copies of
their permit forms for EPA review and
approval. Approved Siates shall also
assure that permit applicants, other than
POTWSs, either (1} whose permits.expire
alter November 30, 1980, or (2) whose
permits expire before November 30, 1980
and who have not reapplied for a permit
prior to April 30, 1980, submit, as part of
their application, the information
required under § 122.21 (d} and (h), as
appropriate. o

§120.63 Criterla for withdrawal of State
programs.

(a) The Administralor may withdraw
program approval when a State program
no longer complies with the
requirementa of this Part, and the Siate
fails 1o take corrective aclion, Such
circumstances include the following:

(1) Where the State's legal authority
" no longer meets the requirements of thig
Part, including:

(i) Failure of the State lo promulgate
or enact new authorities when
necessary; or

(i) Action by a State legislature or
court siriking down or limiting State
authorities.

(2] Where the operation of the State
program fails to comply with the
requirements of this Part, including:

- (i} Failure to exercise control over
activities required to ba regulated under
this Part, including failure to issue
permits;

(ii) Issuance of permits which do not
conform to the requirements of this Part’
or

{iii) Failure 1o comply with the public
participation requirements of this Part.

[3) Where the Staie’s enforcement
program fails to comply with the
requirements of this Part, including:

(i) Failure to act on violations of
pernits or other program requirements;

{ii} Fallure to seek adequate
enforcement penalties or to collect
administrative fines when imposed; or

(iii) Feilure to inspect and monitor
activities subject to regulation.

[4) Where the State program {ails lo
comply with the terms of the
Memorandum of Agreement required
under §123.24. h

§123.64 Procedures for withdrawa! of
State programs.

{a} A state with a program approved
under this Part may voluntarily transfer
program responsibililies required by
Federal law to EPA by taking the
following actions, or in such other
manner as may be agreed upon with the
Administrator.

{1) The State shall give the
Administrator 180 days notice of the
proposed transfer and shall submit a

plan for the orderly transier of all
relevant program information not in the
possession of EPA [such as permits,
permit files, compliance files, reports,
permit applicalions) which are
necesssry for EPA to administer the
program.

{2) Within 80 days of receiving the
nolice and transfer plan, the
Administrator shall evaluate the State's

.transfer plan and shall identify any .

additional information needed by the
Federal government for program
administration and/or identify any other
deficiencies in the plan.

(3} At least 30 days before the transfer
is to oceur the Administrator shall
publish notice of the transfer in the
Federal Regisler and in enough of the -
largest newspapers in the Stdle lo
provide Slatewide coverage, and shall
mail notice to all permit holders, permit
applicants, other regulated persons and
other interested persons en appropriate
EPA and State mailing lists.

(b} The {ollowing procedures apply
when the Administrator orders the
commencement of proceedings to
determine whether to withdraw
approval of a State program.

(1) Order. The Administrator may
order the commencement of withdrawal

procecdings on his or her own Initiative -

or in response 1o a pelition from an
interested person alleging failure of the
State to comply with the requirements of
this Part as set forth in § 123.83. The
Administrator shall reapond in writing
to any petition to commence withdrawal
proceedings. He may conduct an
informal investigation of Lhe allegations
in the petition to determiné whether
cause exists to commence proceedings
under this paragraph. The
Administrator's order commencing
proceedings under this paragraph shall
fix a time and place for the
commencement of the hearing and shall
specify the allegations against the State’
which are 1o be considered at the
hearing. Within 30 days the State shall
admit or deny these allegations ina
written answer. The party seeking
withdrawal of the State's program shall
have the burden of coming farward with
the evidence in & hearing under this
paragraph.

(2) Definitions. For purposes of this
paragraph the definitions of “Act,”
“Administrative Law Judge." “Hearing
Clerk,” and “Presiding Officer” in 40

. CFR 22.03 epply in addition lo the

following:

(i) “Party" means the petftioner, the
State, the Agency. and any other person
whose request to parlicipale d9 a party
is granted,

(ii) "Person" means the Agency, the
State and sny individual or organization
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having en interest in the subject malter
of the proceeding. .

{iii) "Petitioner” means any person
whose petilion for commencement of
withdrawal proceedings has been
granted by the Administrator.

(3) Procedures. {t) The following
provisions of 40 CFR Part 22
{Consolidated Rules of Praclice) are
epplicable to proceedings under this
paragraph:

(A) § 22.02—{use of number/gender);

{(B) § 22.04{c)~~(suthorities of
Presiding Officer); |

{C] § 22.06—{filing/service of rylings
and orders);

{D} § 22.08—(examination of filed
documents);

(E) § 22.19(s). (b) and {e}—{prehearing
conference);

(F} § 22.22—({evidence);

(C} § 22.23—(objectiona/offers of
preel); .

(H) § 22.25—{filing the transcript); and

(1) § 22.26—{findirigs/conclusians).

{ii) The following provislons are also
applicable:

(A} Computation and extension of
time. ]

(1) Compuiation. In computing any
period of time prescribed or allowed in
these rules of practice, except as
otherwise provided, the day of the event
from which the designated period begins
to run shall not be included. Saturdays,
Sundays, and Federal legal holidays
shall be included. When » stated time
expires on a Saturday, Sunday, or iegal
holiday, the stated time period shall be
exlended to include the next business
day.

(2) Extensions of time. The .
Adminlstrator, Regional Administraior,
or Presiding Officer, as approptiate, may
granl an ex{ension of time for the filing
of any pleading, document, or motion {/)
upon timely motion of & party to the
proceeding. for good cause shown, and
after consideration of prejudice to other
parlies, or {if) upon his own molion.
Such a motion by a party may only be
made after notice to all other parties,
unless the movant can show good cause
why serving notice is impracticable. The
maotion shall be filed,in advance of the

- dale on which the plesding, document or

motion is due lo be filed. unless the
failure of 8 party to make timely motion
for extension of time was the result of
excusable neglect. . .
{3) The time for commencement of the
hearing shall not be extended beyond
the date set in the Administrator's order
without approval of the Administrator.
(B) Ex parte discussion of proceeding.
At no time safter the issuance of the
order commencing proceedings shall the
Administrater, Regional Administrator,
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ydicial Officer, Regional Judicial

[Hicer, Preslding Offlcer, or any other
person who is likely to advise these
officials in the decision on the case,
discuss ex parte the merils of the
proceeding with any interested person
outside the Agency, with any Agency
staff member who performs a
proseculorial er investigative function in
such proceeding or a factually related
proceeding, or with any representative
of such persan. Any ex parte
memorandum or other communication
addressed to the Administrator,
Regional Administrator, Judicial Officer,
Regional Judicial Qfificer, or the
Presiding Officer during the pendency of
the proceeding and relating to the merits
thereof, by or on behalf of any party
shall be regarded as argument made in
the proceeding and ‘shall be served upon
all other parties. The othér parties shall
be given an opportunily to reply to auch
memerandum or communication,

{C) Intervention.

(1} Motion. A motion for leave o
intervene in any proceeding conducted
under these rules of practice must set
forth the grounda for the proposed
intervention, the position and inlerest of
the movant and the likely impact that
intervention will have on the
expeditious progress pf the proceeding.
Any person ailready a party to the

~aceeding may file an answer lo a

Yion to intervene, making specific
.-erence to the factors sel forth in the
foregoing senlence and paragraph
{(b}3)(ii}(C)}3) of this section, within ten
{10) days after service of the molion for
leave to intervene.

(2) However, motions to intervene
must be filed within 15 days from the
date the notice of the Administraior's
order ja first published, ]

(3) Disposition. Leave lo intervene
may be granted only if the movant
demonsirates that (/) his presence in the
proceeding would not unduly prolong or
otherwise prejudice that adjudication of
the rights of the original parties; (/) the
movant will be adversely affected by a
final order; and [4/r] the interests of the
movant are not being adequately
represented by the original parties. The
intervencr shall become a full party 1o
the proceeding upon the granting of

" leave to intervene.

(4} Amicus curiae. Persons not parties
to the praceeding who wish to file briels
may so move. The motion shall identify
ihe interest of the applicant and shasll
slate the reasons why the proposed
amicus brief is desirable. If the molion is
granted, the Presiding Officer or
Administrator shall issue an order
setling the time for filing such brief. An
amicus curiae g eligible to participate in

" briefing after his motion is granted,

and shall be served with all briefs, reply
briefs, motions, and prders relating to-
issues to be briefed.

(D) Motions, .

(1) General. All motions, except those
made orally on the record during a
hearing, shall (7} be in writing; (/) stale
the grounds therefor with particularily;
(iii} set forth the relief or order sought;
and {{v) be eccompanled by any
effidavit, certificate, other evidence, or
legal memorandum relied upon. Such
motions shall be served as provided by
(b){4) of this section.

(2) Response to motions. A party's
response to any written motion must be
filed within ten {10) days after service of
such motion, unless additional time is
sllowed for such reaponse. The response
shall be sccompanied by any affidavit,
cerlificate, other evidence, or legal
memorandum gelied upon. If no
response ig filed within the designsted
period, the parties may be deemed lo
have waived any.objection to the
granting of the motion. The Presiding
Officer, Regional Administrator, or
Adminisirator, as appropriate, may set a
sharter time for response, or maka such
other orders concerning the disposition
of motions as they deem appropriate,

(3) Decision. Tha Administrator shall
rule on all motions filed or made afier
service of the recommended decision
upon the parties. The Presiding Officer
shall rule on sll other motions. Oral
argument on motions will be permitted
where the Presiding Officer, Regionsl
Adminislrator, or the Administrator
considers it necessary or desirable.

(4) Record of proceedings. (i) The
hearing shall be gither stenographically

“reported verbatim or tape recorded, and

thereupon transcribed by an official
reporter designated by the Presiding
Officer; )

(ii] All orders issued by the Presiding
Officer, transcripts of testimony, writien
siatements of position, stipulations,
exhibits, motions, briefs, and other
written materia} of eny kind submitted
in the hearing shall be a part of the
record and shall be available for
inspection or copying in the Office of the
Hearing Clerk, upon payment of cosls.
Inquiries may be made at the Office of
the Administrative Law Judges, Hearing
Clerk, 401 M Street, 5.W., Washington,
D.C. 20460; -

(iii) Upon notice to all parties the
Presiding Offlcer may authorize
corrections to the transcript which
involves matters of substance;

(iv) An original and two (2) copies of
all written submissions 10 the hearing
shall be filed with the Hearing Clerk;

(v) A copy of each submission shal] be
served by the person making the
submission upon the Presiding Officer
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and each party of record. Service under
this paragraph shall take place by mail
or personal delivery;

(vi) Every submiasion shall be
accompanied by.en acknowledgement
of service by the person served or proof
of service in the form of a statement of
the daie, time, and manner of service
and the names of the persons served,

_ certified by the person who made

service, and; -

{vii) The Hearing Clerk shall maintain
and furnish to any person upon request;
a list gontaining the name, service
sddress, and telephone number of al}
parties and their attorneys or duly
authorized representatives.

{5) Participation by a person not a
party. A person who is not a parly may,
In the discretion of the Presiding Officer,
ba permitted to meke a limited
appearance by making oral or written
statement of his/her position on the
issves within such limite and on such
condilions as may be fixed by the
Presiding Officer, but he/she may not
otherwise participate in the proceeding.

(6) Rights of parties. (i) All parties to
the proceeding may:

(A) Appear by counsel or other
representative in all heering and pre-
hearing proceedings;

{B} Agree to stipulations of facts
which shall be made s part of the
record,

(7) Recommended decision. {i) Within
30 days after the filing of proposed
findings and conclusions, and reply
briefs, tha Presiding Officer shall
evaluate the record before him/her, the
proposed findings and conclusions and
any briefs filed by the parties and shall
prepare a recommended decision, and
shall certify the entire record, including
the recommended decision, to the
Administrator.

{ii} Copies of tha recommended

-

" decision shall be served upon all parties.

(iil) Within 20-days safter the
certification and filing of the record and
recommended decision, all parties may
file with the Adminisirator exceptions to
the recommended decision and a
supporting brief.

(8) Decision by Administrator. {i}
Within 80 daya after the certiflicalion of
the record and filing of the Presiding
Officer's recommeded decision, the
Administrator shall review the record
before him and issue his own decision.

(i} If the Administrator concludes that
the State has administered the program
in conformity with the appropriate Act

- &nd regulations his decision shall

constitute “final agency action” within:
the meaning of 5 U.8.C. 704.

(iii) If the Administrator concludes
that the State has not administered the
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program in conformity with the
appropriate Act and regulations he shall
list the deficiencies in the program and
provide the State 8 reasonable time, not
to exceed 90 days, to {ake such
appropriate corrective action as the
Administrator delermines necessary.

(iv) Within the lime prescribed by the
Administrator the State shall take such
appropriale corrective action as
required by the Administrator and shall
file with the Administrator and all
parties & statement certified by the State
Director thet such appropriate corrective
aclion has been taken.

{v) The Administrator may require a
further showing in addition to the
certified stalement that corrective action
has been taken. .

[vi) If the State fails to take such
appropriaie corrective action and file a
certified sfatement thereof within the
time prescribed by the Administrator,
the Administrator shall issue a
supplementary order withdrawing
approval of the State program. If the
State takes such appropriate correclive
action, the Administrator shall issue a
supplementary ordaer staling that
approval of authority is not withdrawn.

(vii} The Administrator's
supplementary -order shall conatitule
final Agency action within the meaning
of 5US.C. 704.

(viii) Withdrawal of authorization
under thiz section and the appropriate
Act does not relieve any person from
complying with the requirements of ~

- Btate law, nor does it affect the validity

of actions by the State prior to
withdrawal.

Part 144 is added 10 read as follows:

PART 144—-—UNDEhGFlOUND
INJECTION CONTROL PROGRAM

. Subpart A-;Genernl Provislons

Sec,

144.1 Purpose and scope of Part 144.

144.2 Promulgalion of Class I Programs [or
Indian lands.

144.3 Definitions.

1444 Considerations under Federal law.

144.5 Confidenliality of informalion.

144.8 Classification of wells.

144.7 Identification of underground sources
of drinking water and exempted aquifera.

144.8 Noncoinpliance and program reporting
by the Director.

Subpart B-~General Program Requirements

14411 Prohibition of unnuthorized injection.

144.12 Prohibition of movement of {luid into
underground sources of drinking waler,

144.13 Elimination of certain class [V wells.

14414 Requirements for wells injecting
hazardous waste.

14415 Assessmenl of Class V wells.

144.18 Waiver of requirement by Directar.

.144.36

Subpart C—Authorlzation of Underground
Injection by Rule

Sec.

144,21 Exisling Class I, } {except enhanced
recovery and hydracarbon slorage) and
Il wells. !

144.22 Exisling Class !l enhanced recovery
and hydrocerbon slorage wells,

144.23 Class |V wells.

144.24 Cluss V wells.

144.25 Requiring a permil.

144.26 Inventory requirements.

Subpart D—Autherization by Permit

144.31  Authorization for a permit;
authorization by permil,

144.32 Signatories to permit applicolion and
reporis.

144.33 Area permits,

144.34 Emergency permits.

144.35 Efiect of a permit.

Duralion of permits.

Continugtion of expiring permits.

144.38  Transier of permits.

144.39 Modification or revocation and
reissuance of permits,

144,40 Termination of permits.

144.41  Minor modifications of permits,

Subpart E~Permit Conditlons

144.51 Condilions applicable to all permits.
144,52 Eslablishing permit conditions.

144.37

144,53 Schedule of Compliance.

144.54 Requiremenia for recording and
reporiing of monitoring results.
144,55 Correclive action,
Authority: Pub. L. 93-323, as amended by
Pub. L. 95-160, Pub. L. Y6-63 and Pub. L. 66~
502, 42 USC 300f ef seq.

Subpant A-—General Provisions
§144.1 Purpose and scopa of Part 144,

(a} Comtenis of Part 1494. The
regulations in this Part set forth
requirements for the Underground
Injection Control {UIC) Program
pramulgaled under Part C of the Safe
Drinking Water Act (SDWA) (Pub. L. 95—
523, as amended by Pub. L. 95-140, 42

" U.5.C. 300{ el seq.) and, to the extent

that they deal with hazardous waste, the
Resource Conservation and Recovery

Act (RCRA) (Pub. L. 94-580 as amended
by Pub. L. 85-808, Pub. L. 96-510, 42
U.S.C. 5901 et seq.). They apply to EPA,
and 1o epproved States lo the extent set
forth in Part 145.

(b) Authority. _

(1) Seclion 1421 of SDWA requires the
Adminisirator to promalgate regulations
establishing minimum requirements for
effective UIC programs.

(2) Seclion 1422 of SDWA requires the
Administrator to list in the Federal
Register “each State for which in his
judgmenl o Slate underground injeclion
control program may be necessary lo
assure that underground injection will
not endanger drinking water sources”
and to establish by regulation a program
for EPA administration of UIC programs
in the absence of an approved State
program in a listed State.

{3) Section 1423 of SDWA provides
procedures for EPA enforcement of UIC
requiremenls. :

(4) Section 1431 aulhorizes the
Administralor lo lake action lo prolect
the health of persons when a
contaminant which is presenit in or may

- enter a public water system may presen!

an imminent and substantial
endangerment to the health of persons.

(5} Section 1445 of SDWA authorizes
the promulgation of regulations for such
recordkeeping, reporting, and monitoring
requiremenis “as the Administralor may
reasonably require * * * to assist him in
establishing regulations under this titie,"
and a "right of entry and inspection to
determine compliance with this tile,
including for this purpase, inspection, st
ressonable time, or records, files,
papers, processes, controls, and
facilities * * *."

{8) Section 1450 of SDWA aulhorizes
the Administrator “1o prescribe such
regulations as are necessary or
appropriale to carry cul his funclions"
under SDWA.

{c} Overview of the UIC program. An
UIC program is necessary in any State
listed by EPA under section 1422 of the
SDWA. Because all Stetes have been
listed, the SDWA requires all States to
submit an UIC program within 270 days
after July 24, 1980, the effective date of
40 CFR Part 146, which was the final
element of the UIC minimum
requirements to be originally
promulgated, unless the Administrator
grants an exiension, which can be for a
period not to exceed an additiona) 270
days. If a State fails to submit an
approvable program, EPA will establish
a program for that State. Once a
program is established, SDWA provides
that all underground injections in listed
States are unlawful and subject to
penallies unless authorized by a permil
or a rule. This Parl sets forth the
requirements governing all UiC -

- programs, authorizations by permit or

rule and prohibits certain types of
injection. The technical regulalions
governing these authorizations appear in
40 CFR Part 148,

(d) Structure of the UIC Program.

(1) Part 144. This part sets forth the
permitting and other program
requirements that must be met by UIC
Programs, whether run by a Stale or by
EPA. 1l is divided into the following
subparis:

(i) Subpart A describes.general
elements of the program, including
definitions and classifications.

[ii) Subpart B sets forth the general
program requirements, including the
performance slandards applicable to ali
injection aclivities, basic elements that
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